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34-14570 Amendment of the Commission’s 
Rules of Organization to Delegate 
to the Director of the Division of 
Market Regulation limited authority to 


exempt SECO broker-dealers from the 








34-14564 INVESTMENT PLANNING, INC. 
AND ERWIN J. HAFEMAN AND 


GEORGE H. WEITZEL 


Where member firm of registered 
securities association and its two 
principals repurchased the firm’s de- 
bentures from customers at unfair 
prices, unlawfully sold restricted 
stocks, and failed to comply with rec- 
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ordkeeping and reporting require- 
ments, association’s findings of vio- 
lations sustained, but sanctions re- 
duced, in light of association’s find- 
ing that, in connection with most 
serious violations, applicants acted in 
good faith 
34-14565 SAMUEL DALE TRUDE 
Where registered representative of 
member firm of registered securities 
association knowingly submitted to his 
firm a false transfer of account form 
which listed securities that customer 
did not own, held, association’s find- 
ing of violation sustained, and af- 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14548/March 10, 1978 


The Securities and Exchange Commission an- 
nounced pursuant to Section 12(k) of the Secu- 
rities Exchange Act of 1934 (‘Exchange Act’’) the 
single ten day suspension of exchange and over- 
the-counter trading for the period commencing at 
9:30 a.m. (EST) on March 10, 1978, and termi- 
nating at midnight (EST) on March 19, 1978, of 
the securities of Omega Equities Corp. (““Omega’’) 
a Delaware corporation with principal executive 
offices located in Los Angeles, California. 


The Commission initiated the suspension of trading 
in the securities of Omega because it has failed to 
file with the Commission its annual report on 
Form 10-K for its fiscal year ended October 31, 
1977, resulting in the lack of accurate and current 
public information concerning the company. 


The Commission cautions broker-dealers, share- 
holders and prospective purchasers that they 
should carefully consider the foregoing informa- 
tion along with all other currently available 
information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert 
to the fact that, pursuant to Rule 15c2-11 under 
the Exchange Act, at the termination of the 
trading suspension no quotation may be entered 
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unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or 
dealer has any questions as to whether or not he 
has complied with said rule, he should not enter 
any quotation but immediately contact the staff of 
the Division of Enforcement in Washington, D.C. If 
any broker or dealer is uncertain as to what is 
required by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in 
question until such time as he has familiarized 
himself with said rule and is certain that all of its 
provisions have been met. If any broker or dealer 
enters any quotation which is in violation of said 
rule, the Commission wil! consider the need for 
prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14549/March 10, 1978 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY PACIFIC 
STOCK EXCHANGE INCORPORATED 


File No. SR-PSE-78-3 


The Pacific Stock Exchange Incorporated (‘“PSE’’) 
submitted on March 7, 1978, a proposed rule 
change under Rule 19b-4 to establish the following 
fees for participation in the PSE’s competing 
specialist or alternate specialist programs: $100/ 
month per issue; $300/month minimum; and 
$1,850/month maximum. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty 
days of the filing of such proposed rule change, the 
Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or other- 
wise in furtherance of the purposes of the Securi- 
ties Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 13, 1978. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments concern- 





ing the submission within 21 days from the date of 
publication in the Federal Register. Persons desir- 
ing to make written comments should file six 
copies thereof with the Secretary of the Commis- 
sion, Securities and Exchange Cemmission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR- 
PSE-78-3. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change between the Commission and 
any person, other than those which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Wash- 
ington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14550/March 10, 1978 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY AMERICAN STOCK EXCHANGE, 
INC. 


File No. SR-Amex-78-6 


The American Stock Exchange, Inc. (“Amex”) 
submitted on February 22, 1978, a proposed rule 
change under Rule 19b-4 to amend its Rules 903 
and 917 to permit Amex to utilize trading rota- 
tions at the opening and at the close of each 
business day and at the close of trading on the last 
day of trading in expiring option series. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 13, 1978. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments concern- 
ing the submission within 21 days from the date of 


publication in the Federal Register. Persons desir- 
ing to make written comments should file six 
copies thereof with the Secretary of the Commis- 
sion, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR- 
Amex-78-6. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be available 
at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14551/March 10, 1978 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY CHICAGO BOARD OPTIONS EX- 
CHANGE, INCORPORATED 


File No. SR-CBOE-78-5 


The Chicago Board Options Exchange, Incorpora- 
ted (“CBOE”), submitted on February 28, 1978, a 
proposed rule change under Rule 19b-4 to amend 
its Rules to provide a means by which CBOE 
members may lease their Exchange memberships to 
qualified broker-dealers. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
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March 13, 1978. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR- 
CBOE-78-5. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will be available at 
the principal office of the above-mentioned self- 
regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14552/March 10, 1978 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY CHICAGO 
BOARD OPTIONS EXCHANGE,  INCOR- 
PORATED 


File No. SR-CBOE-78-6 


The Chicago Board Options Exchange, Incor- 
porated (“CBOE”), submitted on February 28, 
1978, a proposed rule change under Rule 19b-4 to 
establish a fee schedule from which CBOE may 
charge for the investigative and processing costs 
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involved in the approval of applications to lease 
memberships. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty 
days of the filing of such proposed rule change, the 
Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or other- 
wise in furtherance of the purposes of the Se- 
curities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 13. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within days from the date 
of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR- 
CBOE-78-6. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in ac- 
cordance with the provisions of 5 U.S.C. §552, 
will be available for inspection and copying at the 
Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14553/March 10, 1978 





The Securities and Exchange Commission an- 
nounced pursuant to Section 12(k) of the Securi- 
ties Exchange Act of 1934 (‘Exchange Act”) the 
single ten day suspension of over-the-counter tra- 
ding for the period commencing at 3:00 p.m. 
(EST) on March 10, 1978, and terminating at 
midnight (EST) on March 19, 1978, of the 
securities of STV, Inc. (“STV”), a Pennsylvania 
corporation with principal executive offices lo- 
= at Griffith Towers, Pottstown, Pennsylvania 
19464. 


The Commission initiated the suspension of trading 
in STV’s securities because it has failed to file with 
the Commission at least its annual report on Form 
10-K for the fiscal year ended September 30, 1977, 
and its quarterly report on Form 10-O for the 
quarter ended December 31, 1977, resulting in the 
lack of adequate and accurate public information 
about the company’s operations and financial 
condition. 


The Commission cautions broker-dealers, share- 
holders and prospective purchasers that they 
should carefully consider the foregoing infor- 
mation along with all other currently available 
information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert 
to the fact that, pursuant to Rule 15c2-11 under 
the Exchange Act, at the termination of the 
trading suspension no quotation may be entered 
unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or 
dealer has any questions as to whether or not he 
has complied with said rule, he should not enter 
any quotation but immediately contact the staff of 
the Division of Enforcement in Wahsington, D.C. If 
any broker or dealer is uncertain as to what is 
required by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in 
question until such time as he has familiarized 
himself with said rule and is certain that all of its 
provisions have been met. If any broker or dealer 
enters any quotation which is in violation of said 
rule, the Commission will consider the need for 
prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14554/March 13, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10154/March 13, 1978 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 619/March 13, 1978 


Administrative Proceeding File No.: 3-5258 
In the Matter of 
RICHARD E. BOLTON 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In this administrative proceeding! ordered pur- 
suant to the Securities and Exchange Act of 
1934, the Investment Advisors Act of 1940, and 
the Investment Company Act of 1940, re- 
spondent Richard E. Bolton has submitted an 
Offer of Settlement which the Commission has 
determined to accept. Solely for the purpose of 
this proceeding and without admitting or de- 
nying the allegations contained in the Order for 
Proceedings, Richard E. Bolton has consented to 
the findings and sanctions set forth below.’ 


On the basis of the Order for Proceedings and 
the Offer of Settlement submitted by the re- 
spondent Richard E. Bolton, it is found that 
Richard E. Bolton wilfully violated and wilfully 
aided and abetted violations of Section 17(a) of 
the Securities Act of 1933 and Section 10(b) of 
the Exchange Act and Rule 10b-5 thereunder 
and wilfully aided and abetted violations of Sec- 
tion 17(e) of the Investment Company Act of 
1940 and Section 17(a) of the Exchange Act 
and Rule 17a-3 thereunder. 


WM. 
In view of the foregoing, it is in the public 


interest to impose sanctions specified in the Of- 
fer of Settlement. 





11n the Matter of William H. Langfield, I!, et 
al. instituted July 19, 1977. 


*The findings and sanctions imposed herein are 
not finding upon any other respondent in this 
proceeding. 
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Accordingly, IT IS ORDERED that effective at 
the opening of business on the second Monday 
after the date of this order, respondent Richard 
E. Bolton is suspended from association with a 
broker-dealer, investment adviser, investment 
company or an affiliate thereof for a period of 
ten business days. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14555/March 13, 1978 


Administrative Proceeding File No. 3-5267 


In the Matter of 


FRANK S. MORAN, Jr. 
34150 Old Timber Court 
Farmington Hills, Michigan 48024 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Se- 
curities Exchange Act,* Frank S. Moran, Jr., 
without admitting or denying the allegations in 
the order for proceedings, has submitted an of- 
fer of settlement which the Commission has 
determined to accept. 


On the basis of the order for proceedings and 
the offer of settlement, it is found that Frank 
S. Moran, Jr., wilfully violated Section 10(b) of 
the Securities Exchange Act and Rule 10b-5 
thereunder, and that it is in the public interest 
to impose the sanctions specified in the offer of 
settlement. 


Accordingly, !T IS ORDERED that Frank S. 
Moran, Jr., be, and he hereby is, suspended 
from association in any capacity with any 
broker, dealer, investment adviser or investment 
company, and each of them, for a period of 





*Instituted in the matter of Frank S. Moran, 
Jr., on July 26, 1977. 
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four (4) months, effective at the opening of 
business on the second Monday after the date 
of this order; and that thereafter he shall be 
prohibited from association in any capacity 
other than that of a non-supervisory, supervised 
and non-proprietary employee upon a showing 
of adequate supervision. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14556/March 13, 1978 


SECURITIES INVESTOR PROTECTION ACT OF 19 


Release No. 69/March 13, 1978 
Administrative Proceeding File No. 3-5399 
In the Matter of 


WILLIS E. BURNSIDE & CO., INC. 
(BD 8-3617) 


WARREN K. SAYERS 


ORDER INSTITUTING PROCEEDINGS AND 
IMPOSING REMEDIAL SANCTIONS 


In connection with a proposed administrative 
proceeding, Willis E. Burnside & Co., Inc. 
(‘Registrant’), a broker-dealer registered with 
the Commission pursuant to Section 15(b) of 
the Securities Exchange Act of 1934 (‘Ex- 
change Act’), and Warren K. Sayers (‘Sayers’), 
the president, a director and a shareholder of 
Registrant, have submitted offers of settlement 
which the Commission has determined to ac- 
cept. Solely for the purpose of these pro- 
ceedings and any other proceedings pursuant to 
Sections 15(b) and 19(h) of the Exchange Act, 
Sections 203(e) and 203(f) of the Investment 
Company Act of 1940, Section 9(b) of the 
Investment Advisers Act of 1940, and Section 
10(b) of the Securities Investor Protection Act 
of 1970 (“SIPA”), and without admitting or 





denying the findings herein, Registrant and 
Sayers consent to the findings and sanctions set 
forth below. 


Accordingly, IT 1S ORDERED that proceedings 
pursuant to Sections 15(b) and 19(h) of the 
Exchange Act and Section 10(b) of SIPA be, 
and they hereby are, instituted. 


On the basis of this Order for Proceedings and 
the offers of settlement submitted by _ re- 
spondents Registrant and Sayers, it is found 
that: 


A. From on or about October 31, 1977, to at 
least on or about November 22, 1977, Re- 
gistrant, wilfully aided and abetted by Sayers, 
wilfully violated Sections 15(c)(3) and 17(a) of 
the Exchange Act and Rules 15c3-1, 17a-3, and 
17a-11 thereunder; 


B. On December 23, 1977, the United States 
District Court for the Southern District of New 
York, by consent, permanently enjoined Re- 
gistrant and Sayers from violating Sections 
15(c)(3) and 17(a) of the Exchange Act, and 
Rules 15c3-1, 17a-3, and 17a-11 thereunder, and 
also permanently enjoined Sayers from aiding 
and abetting violations of Sections 15(c)(3) and 
17(a) of the Exchange Act and Rules 15c3-1, 
17a-3, and 17a-11 thereunder with respect to 
Registrant and with respect to any other broker 
or dealer with which Sayers may become an 
associated person; and 


C. On December 21, 1977, while and at a 
time when Sayers was associated with Registrant 
in the capacities described in Section | of this 
Order, a Securities Investor Protection Corp. 
trustee (‘SIPC trustee’) was appointed for Reg- 
istrant pursuant to SIPA. 


IV. 


In view of the foregoing, it is in the public 
interest to impose the sanctions specified in the 
offers of settlement. 


V. 


Accordingly, IT IS ORDERED that, effective 
the second Monday following the date of this 
Order, the broker-dealer registration of Reg- 
istrant be and hereby is revoked, except that 


this Order shall not prohibit the SIPC trustee 
for Registrant, or any successor to him, from 
engaging in any business, for or on behalf of 
Registrant, necessary to liquidate the affairs of 
Registrant, including the purchase and sale of 
securities, as if it were registered as a broker- 
dealer; and 


IT 1S FURTHER ORDERED that, effective at 
the opening of business on the second Monday 
after the date of this Order, Sayers be, and he 
hereby is, barred from association in any ca- 
pacity with any broker, dealer, investment com- 
pany, investment adviser, or municipal securities 
dealer. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14557/March 13, 1978 


In the Matter of 


GULF INVESTMENT BANKERS, INC. 
(8-2015) 


WILLIAM D. LAINHART 
THOMAS D. SULLIVAN 


ORDER INSTITUTING PROCEEDING AND 
FINDINGS AND ORDER IMPOSING RE- 
MEDIAL SANCTIONS 


In anticipation of these proceedings, Gulf Invest- 
ment Bankers, Inc., William D. Lainhart and 
Thomas D. Sullivan, (Respondents) have sub- 
mitted an Offer of Settlement which the Com- 
mission has determined to accept. Solely for the 
purpose of these proceedings and any other pro- 
ceeding brought by the Commission or any 
other governmental body pursuant to Section 
15(b) of the Securities Exchange Act of 1934 
(“Exchange Act’), Section 8(b) and (d) of the 
Securities Act of 1933, Sections 203(e) and (f) 
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of the Investment Advisers Act of 1940, Section 
Q(b) of the Investment Company Act of 1940 
and Section 10(b) of the Securities Investor Pro- 
tection Act of 1970, and without admitting or 
denying any allegations, Respondents consent to 
the findings and sanctions set forth below. 


Accordingly, 1T 1S ORDERED that proceedings 
pursuant to Section 15(b) of the Exchange Act 
be, and they hereby are, instituted. 


On the basis of this Order for proceedings and 
the Offer of Settlement submitted by Re- 
spondents, it is found that: 


A. Gulf Investment Bankers, Inc. (a broker- 
dealer registered pursuant to Section 15(b) of 
the Exchange Act), permitted William D. Lain- 
hart to become associated with Gulf Investment 
Bankers, Inc., during the period of William D. 
Lainhart’s suspension imposed by the Com- 
mission’s Order Imposing Remedial Sanctions 
dated April 22, 1977,* in that Gulf Investment 
Bankers, Inc., made certain cash advances to 
William D. Lainhart and paid certain airplane 
rental charges and expenses to William D. Lain- 
hart during such period; 


B. William D. Lainhart wilfully became asso- 
ciated with Gulf Investment Bankers, Inc., 
during the period of William D. Lainhart’s sus- 
pension imposed by the Commission’s Order 
Imposing Remedial Sanctions dated April 22, 
1977, in that William D. Lainhart received cer- 
tain cash advances and airplane rental charges 
and expense payments from Gulf Investment 
Bankers, Inc., during such period; 


C. Thomas D. Sullivan wilfully aided and 
abetted William D. Lainhart and Gulf In- 
vestment Bankers, Inc., in allowing William D. 
Lainhart to become associated with Gulf Invest- 
ment Bankers, Inc., in the manner and during 
the period described in paragraphs (A) and (B) 
above. 





*In the matter of Gulf Investment Bankers, 
Inc., SEA Release No. 13460; Administrative 
Proceeding File No. 3-5143. 
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IV. 


In view of the foregoing, it is in the public 
interest to impose the sanctions specified in the 
Offer of Settlement.! Accordingly, IT IS OR- 
DERED that: 


A. William D. Lainhart shall, on or before or 
within thirty (30) days from the date hereof, 
repay an aggregate of $7,599.68 to Gulf Invest- 
ment Bankers, Inc., which sum represents the 
cash advances and airplane rental charges and 
expenses paid to William D. Lainhart by Gulf 
Investment Bankers, Inc., during the period of 
William D. Lainhart’s suspension imposed by the 
Commission’s Order Imposing Remedial Sanc- 
tions dated April 22, 1977; 


B. The broker-dealer registration of Gulf In- 
vestment Bankers, Inc., be and hereby is sus- 
pended for a period of seven (7) consecutive 
days; 


C. William D. Lainhart be, and hereby is 
censured; and 
D. Thomas D. Sullivan be, 


and hereby is, 
censured. 


V. 


At the expiration of the suspension period, im- 
posed herein, the Respondents shall deliver an 
affidavit to the Fort Worth Regional Office 
stating therein that they have complied with the 
sanctions imposed by the Commission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








1In addition, the respondents have agreed to 
implement certain procedures designed to pre- 
vent a recurrence of the conduct which gave 
rise to the Commission’s Order of April 22, 
1977, (SEA Release No. 13460, In the Matter 
of Gulf Investment Bankers, Inc.) and the Order 
in this matter which is entered today. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14558/March 13, 1978 


Administrative Proceeding File No. 3-5342 
In the Matter of 

KENNETH L. EATON 

Box 148 

Wilburton, Oklahoma 74578 


JAMES J. DUNPHY 
415 East Prospect Avenue 
Mt. Prospect, Illinois 60056 


FINDINGS AND ORDER 
DIAL SANCTIONS 


IMPOSING REME- 


In these broker-dealer proceedings under the Se- 
curities Exchange Act of 1934,* Kenneth L. 
Eaton, president of a registered broker-dealer, 
and James J. Dunphy, a former cashier of that 
broker-dealer, have submitted offers of set- 
tlement, without admitting or denying the alle- 
gations in the order for proceedings, which the 
Commission has determined to accept. 


On the basis of the order for proceedings and 
their offers of settlement, it is found that:! 


1. Eaton and Dunphy wilfully violated and 
wilfully aided and abetted violations of Section 
10(b) of the Securities Exchange Act of 1934 
and Rule 10b-5 thereunder. 


2. Eaton wilfully aided and abetted violations 
of Sections 15(b), 15(c)(3) and 17(a) of the 
Securities Exchange Act of 1934 and Rules 
15b3-1, 15c3-1, 17a-3 and 17a-4 thereunder, 
and failed reasonably to supervise. 


3. Dunphy wilfully aided and abetted viola- 
tions of Sections 15(c)(3) and 17(a) of the 
Securities Exchange Act of 1934 and Rules 
15c3-1, 17a-3 and 17a-4 thereunder. 


In view of the foregoing, it is in the public 
interest to impose the sanctions specified in 
their offers of settlement. 





*Instituted in the matter of Mullaney, Eaton & 
Company on November 15, 1977. 


1The findings herein are not binding on any 
other respondent named in these proceedings. 


Accordingly, 1T 1S ORDERED that Eaton be, 
and he hereby is, suspended from association 
with any broker or dealer, investment adviser, 
or investment company for twelve months, 
effective at the opening of business on the sec- 
ond Monday after the date of this order; and 
thereafter Eaton be, and he hereby is, barred 
from association with a broker-dealer, invest- 
ment adviser, or investment company in any 
capacity other than as a supervised employee in 
a non-supervisory and non-proprietary capacity; 
and IT IS FURTHER ORDERED that Dunphy 
be, and he hereby is, suspended from associa- 
tion with any broker or dealer, investment ad- 
viser, or investment company for thirty days, 
effective at the opening of business on the sec- 
ond Monday after the date of this order; and 
thereafter Dunphy be, and he hereby is, barred 
from association with a broker-dealer, invest- 
ment adviser, or investment company in any 
capacity other than as a supervised employee in 
a non-supervisory and non-proprietary capacity. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14559/March 15, 1978 


Administrative Proceeding File No. 3-5283 
In the Matter of 


THE GLENDEVERON CORPORATION 
London, Kentucky 


FINDINGS AND ORDER 
MEDIAL SANCTION 


IMPOSING’ RE- 


In these proceedings instituted on September 6, 
1977, pursuant to the Securities Exchange Act 
of 1934 (“Exchange Act’), The Glendeveron 
Corporation (‘Registrant’), a broker-dealer for- 
merly of Atlanta, Georgia, now located in Lon- 
don, Kentucky, failed to answer the Order for 
Proceedings and failed to appear at the hearing 
held in these proceedings and is therefore in 
default. 
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On the basis of the Order for Proceedings it is 
found that Registrant wilfully violated Sections 
5(a), 5(c), and 17(a) of the Securities Act of 
1933 and Sections 10(b), 15(b), and 17(a) of 
the Exchange Act and Rules 10b-5, 15b3-1, and 
17a-5 thereunder.’ 


In view of the foregoing, it is in the public 
interest to revoke the registration of Registrant. 


ACCORDINGLY, IT IS ORDERED that the reg- 
istration of The Glendeveron Corporation be 
and hereby is revoked. 


For the Commission, by its Secretary, pursuant 
to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14560/March 15, 1978 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 620/March 15, 1978 


Administrative Proceeding File No. 3-5401 
In the Matter of 


THE 1ES MANAGEMENT GROUP, INC. 
(8-15852) 

(801-06658) 

50 Union Avenue 

Irvington, New Jersey 07111 


PETER J. BONASTIA 
42 Brookside Terrace 
North Caldwell, New Jersey 07006 


THOMAS C. GAFFNEY 
403 South Euclid Avenue 
Westfield, New Jersey 07090 





‘Rules 6(e) and 7(e) of the Commission’s Rules 
of Practice provide that the allegations in the 
Order for Proceedings may be deemed as true 
to a defaulting respondent. 
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MONTE CRAVISS 
The Ledges, Apt. 10F-1 
Hyde Park, New York 12538 


JOHN T. HEINE 
1310 Terrill Road 
Scotch Plains, New Jersey 07076 


ORDER INSTITUTING PROCEEDINGS AND 
IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that pub- 
lic administrative proceedings be instituted with 
respect to The IES Management Group, Inc. 
(‘Registrant’), a registered broker-dealer and in- 
vestment adviser since 1971, Peter J. Bonastia 
(“Bonastia’’), president and director of Investors 
Economic Systems, Inc. (“IES”), owner and 
record holder of 100 percent of the issued and 
outstanding common stock of Registrant, 
Thomas C. Gaffney (‘“Gaffney’’), president and 
director of Registrant, Monte Craviss (‘Craviss’’), 
controller for IES and its subsidiaries, including 
Registrant, and John T. Heine (‘Heine’), vice- 
president of IES. Simultaneously with the in- 
stitution of these proceedings, respondents Reg- 
istrant, Bonastia, Gaffney, Craviss and Heine 
have submitted offers of settlement. Solely for 
the purpose of these proceedings and any other 
proceedings pursuant to the Securities and Ex- 
change Act of 1934 (“Exchange Act”), Securi- 
ties Act of 1933 (‘Securities Act’’), Investment 
Advisers Act of 1940 (“Investment Advisers 
Act”), Investment Company Act of 1940 and 
Securities Investor Protection Act of 1970, and 
without admitting or denying the findings here- 
in, respondents consent to the findings and 
sanctions set forth below. 


After due consideration of the Offers of Settle- 
ment and upon the recommendation of its staff, 
the Commission has determined that it is in the 
public interest to accept such offers and, ac- 
cordingly, IT IS ORDERED that such proceed- 
ings pursuant to Sections 15(b) and 19(h) of 
the Exchange Act and Section 203 of the In- 
vestment Advisers Act be, and they hereby are, 
instituted. 


On the basis of the Order for Proceedings as to 
Registrant, Bonastia, Gaffney, Craviss and Heine 
and their Offers of Settlement, it is found that: 


1. On March 13, 1978, the United States Dis- 
trict Court for the District of New Jersey per- 
manently enjoined respondents Bonastia and 
Gaffney from violating Sections 15(c)(3) and 
17(a) of the Exchange Act and Rules 15c3-1, 





17a-3, 
under;? 


17a-4 and 17a-11 promulgated there- 


2. On March 13, 1978, the United States Dis- 
trict Court for the District of New Jersey per- 
manently enjoined respondents = Bonastia, 
Gaffney and Craviss from violating Sections 
5(a), 5(c) and 17(a) of the Securities Act, Sec- 
tions 10(b), 15(c)(2) and 15(c)(3) of the Ex- 
change Act and Rules 10b-5, 15c2-4 and 15c3-3 
promulgated thereunder; and respondent Heine 
was permanently enjoined from violating Sec- 
tions 5(a), 5(c) and 17(a) of the Securities Act, 
Section 10(b) of the Exchange Act and Rule 
10b-5 promulgated thereunder;? 


3. Respondents Registrant, Bonastia, Gaffney, 
Craviss and Heine wilfully violated Sections 5(a), 
5(c) and 17(a) of the Securities Act, Section 
10(b) of the Exchange Act and Rule 10b-5 
promulgated thereunder; Registrant wilfully vio- 
lated and respondents Bonastia, Gaffney and 
Craviss wilfully aided and abetted violations of 
Sections 15(c)(2), 15(c)(3) and 17(a) of the 
Exchange Act and Rules 15c2-4, 15c3-1, 15c-3, 
17a-3, 17a-4 and 17a-11 promulgated there- 
under. 


In view of the foregoing, it is in the public 
interest to impose the sanctions specified in the 
Offers of Settlement. 


Accordingly, 1T 1S ORDERED that the registra- 
tion as a broker-dealer and investment adviser of 
The IES Management Group, Inc., be, and here- 
by is, revoked, as of the date of dismissal of 
the SIPC trustee appointed to liquidate Reg- 
istrant; and nothing in this order shall have the 
effect of interfering with the liquidation of The 
1ES Management Group, Inc., pursuant to the 
Securities Investor Protection Act of 1970,° and 
it is further 





1S.E.C. v. The IES Management Group, Inc., et 
al., Civil No. 77-1039 (D.N.J., 1977). Bonastia 
and Gaffney both consented to the injunction. 


2$.E.C. v. Peter J. Bonastia, et al., Civil No. 
78-496 (D.N.J., 1978). Bonastia, Gaffney, 
Craviss and Heine consented to the injunction. 


3The SIPC trustee was appointed by order 
dated September 27, 1977, in S.E.C. v. The IES 
Management Group, Inc., et al., Civil No. 77- 
1039 (D.N.J., 1977). 


ORDERED that Peter J. Bonastia be, and here- 
by is, barred from association with any broker, 
dealer, investment company or investment ad- 
viser, and it is further 


ORDERED that Thomas C. Gaffney be, and 
hereby is, barred from association with any 
broker, dealer, investment company or invest- 
ment adviser, and it is further 


ORDERED that Monte Craviss be, and hereby 
is, barred from association with any broker, 
dealer, investment company or investment ad- 
viser, and it is further 


ORDERED that John T. Heine be, and hereby 
is, suspended from association with any broker, 
dealer, investment company or investment ad- 
viser, for a period of one year, effective at the 
opening of business on the second Monday after 
the date of this order, and thereafter Heine 
undertakes to furnish the Commission with an 
affidavit of compliance with the Commission’s 
Order upon termination of the one year period. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14561/March 14, 1978 


Administrative Proceeding File No. 3-5360 

In the Matter of 

THE CURTIS NOLL CORPORATION 

ORDER GRANTING’) APPLICATION PUR- 
SUANT TO SECTION 12(h) OF THE 1934 
ACT 

The Securities and Exchange Commission has 
issued an order granting the application of 


Curtis Noll Corporation, an Ohio corporation, 
under Section 12(h) of the Securities Exchange 
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Act of 1934, for an exemption from the report- 
ing requirements of Section 15(d) of that Act. 


It appears to the Commission that the requested 
exemption is not inconsistent with the public 
interest or the protection of investors because 
the Applicant’s common stock is wholly owned 
by another corporation and there is no trading 
in its securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14562/March 14, 1978 


The Securities and Exchange Commission an- 
nounced pursuant to Section 12(k) of the Se- 
curities Exchange Act of 1934 (‘Exchange 
Act’’) the single ten day suspension of exchange 
and over-the-counter trading for the period com- 
mencing at 3:00 p.m. (EST) on March 14, 
1978, and terminating at midnight (EST) on 
March 23, 1978, of the securities of Supreme 
Equipment & Systems Corp. (“Supreme”), a 


New York corporation with principal executive 
offices located at 170-53rd Street, Brooklyn, 


New York 11232. 


The Commission initiated the suspension of 
trading in Supreme’s securities because the com- 
pany has failed to file with the Commission at 
least certain financial statement information re- 
quired to be filed as part of its annual report 
on Form 10-K for the fiscal year ended July 
31, 1977, resulting in the lack of adequate and 
accurate public information about the com- 
pany’s operations and financial condition. 


The Commission cautions broker-dealers, share- 
holders and prospective purchasers that they 
should carefully consider the foregoing infor- 
mation along with all other currently available 
information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert 
to the fact that, pursuant to Rule 15c2-11 
under the Exchange Act, at the termination of 
the trading suspension no quotation may be 
entered unless and until they have strictly com- 
plied with all of the provisions of said rule. If 
any broker or dealer has any questions as to 
whether or not he has complied with said rule, 
he should not enter any quotation but imme- 
diately contact the staff of the Division of En- 


430/SEC DOCKET 


forcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by 
Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question 
until such time as he has familiarized himself 
with said rule and is certain that all of its 
provisions have been met. If any broker or 
dealer enters any quotation which is in violation 
of said rule, the Commission will consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14563/March 14, 1978 


SECURITIES TRANSACTIONS BY MEMBERS 
OF NATIONAL SECURITIES EXCHANGES 


AGENCY: Securities 
mission. 


and Exchange Com- 


ACTION: Final and temporary rules, and inter- 
pretations. 

SUMMARY: Section 11(a) of the Securities 
Exchange Act of 1934 prohibits members of 
national securities exchanges from effecting 
transactions for certain accounts. The Com- 
mission is announcing (i) the adoption under 
that Section of a temporary rule, (ii) the adop- 
tion of a final rule, (iii) the promulgation of 
technical amendments to a temporary rule pre- 
viously adopted, and (iv) the publication of in- 
terpretations of certain terms used in that Sec- 
tion. The rules permit members to effect trans- 
actions subject to Section 11(a) under specified 
conditions. Interested persons are requested to 
consider the rules, amendments and _ interpreta- 
tions adopted and to submit comments on them 
to the Commission. 


DATES: The final and temporary rules and 
the amendments will become effective on May 
1, 1978. Comments should be received by April 
15, 1978. 


ADDRESSES: Interested persons should submit 
six copies of their views and comments to 
George A. Fitzsimmons, Secretary, Securities 





and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549, and should re- 
fer to File No. S7-613. All submissions will be 
made available for public inspection at the Com- 
mission’s Public Reference Section, Room 6101, 
1100 L Street, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 


Richard A. Steinwurtzel, Esq. 
(202-755-7974) 


or 

Charles M. Horn, Esq. 
(202-755-8747) 

Division of Market Regulation 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 


SUPPLEMENTARY INFORMATION: 
INTRODUCTION 


Section 11(a) of the Securities Exchange Act of 
1934 (the ‘“‘Act’’)' was added by the Securities 
Acts Amendments of 1975 (the “1975 Amend- 
ments”).2 Section 11(a)(1)> makes it unlawful 
for a member of a national securities exchange 
to “effect” transactions on that exchange for 
three kinds of accounts (collectively referred to 
as “‘covered accounts’): 


(i) the member’s own account (“proprietary 
account”); 


(ii) the account of a person associated with 
the member; and 


(iii) an account over which the member or any 
person associated with the member exercises 
“investment discretion” (‘discretionary  ac- 
count”). 


Section 11(a) was effective immediately upon its 
enactment for persons who became exchange 
members after May 1, 1975. Its effectiveness is 
delayed until May 1, 1978, for transactions by 
persons who were exchange members on May 
1, 1975.4 





115 U.S.C. 78k(a). 

?Pub. L. No. 94-29 (June 4, 1975). 
315 U.S.C. 78k (a)(1). 

4Section 11(a)(3), 15 U.S.C. 78k(a)(3). 


The prohibitions of Section 11(a)(1) are subject 
to eight exemptions provided in Subsections (A) 
through (H).> These include: (i) transactions by 
a dealer acting as market maker; (ii) transactions 
for the account of an odd-lot dealer in its 
registered securities; (iii) stabilizing transactions 
in connection with participation in a_ distri- 
bution of securities; (iv) arbitrage and hedge 
transactions; and (v) transactions to offset trans- 
actions made in error. 


An exemption is provided in Subsection (E)® 
for transactions for accounts of natural persons 
and their estates and trusts. In addition, a gen- 
eral exemption for a member’s proprietary trans- 
actions is provided in Subsection (G)’ if (i) the 
member is engaged primarily in a public securi- 
ties business (the ‘business mix” test), and (ii) 
the transactions “yield,” in accordance with 
rules adopted by the Commission, priority, pari- 
ty, and precedence to transactions for accounts 
of persons who are not members or associated 
with members of the exchange. Finally, the 
Commission is authorized in Subsection (H) to 
grant, by rule, additional exemptions consistent 
with the purposes of the Section, the protec- 
tion of investors, and the maintenance of fair 
and orderly markets.® 


Pursuant to its authority under Section 11(a) 
and other sections of the Act, the Commission 
is publishing certain interpretive statements and 
= the rulemaking actions summarized be- 
ow: 





°15 U.S.C. 78k (a)(1)(A) through (H). 
15 U.S.C. 78k (a)(1)(E). 
715 U.S.C. 78k(a)(1)(G). 


®The Commission is authorized by Section 
11(a)(2), 15 U.S.C. 78k (a)(2), to extend the 
prohibition of Section 11(a) on transactions for 
covered accounts (i) to members’ exchange 
transactions (other than market maker and odd- 
lot dealer transactions) which would otherwise 
be exempt under Section 11(a)(1); (ii) to over- 
the-counter market transactions (other than mar- 
ket maker transactions) by members and non- 
member broker-dealers; and (iii) to exchange 
transactions (other than market maker trans- 
actions) by nonmember broker-dealers. The 
Commission’s authority under that Section is 
complemented by Sections 11(b) and 15(c)(5), 
15 U.S.C. 78k(b) and 780(c)(5). 
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(i) Interpretation of the Term “Investment Dis- 
cretion” 


The term “investment discretion’’ under Section 
3(a)(35) of the Act? is interpreted to exclude a 
relationship between a person and an account in 
which the person must obtain authorization 
from the account before effecting any trans- 
action for the account (i.e., prior authorization 
on a trade-by-trade basis). 


(ii) Effect Versus Execute Rule (Temporary 
Rule 11a2-2(T)) 

The temporary effect versus execute rule as 
adopted will add an exemption to those pro- 
vided in Subsections (A) through (H) of Section 
11(a)(1). The temporary rule will allow a mem- 
ber, subject to certain conditions, to effect 
transactions for covered accounts by arranging 
for an unaffiliated member (the “executing 
member’) to execute the transactions directly 
on the floor of the exchange. The conditions of 
the effect versus execute rule are: 


(a) the member will be required to 
transmit the order from off the floor 
of the exchange; 


(b) the member will not be per- 
mitted to participate in the execution 
of the transaction after its trans- 
mission to the executing member (a- 
Ithough it may participate in clearing 
and settling the transaction); and 


(c) in the case of a transaction ef- 
fected for an account with respect to 
which the initiating member or an as- 
sociated person thereof exercises in- 
vestment discretion, neither the mem- 
ber nor any associated person thereof 
may retain any direct or indirect com- 
pensation in connection with effecting 
the transaction; provided, however, 
that this condition would not apply to 
the extent that the person or persons 
authorized to transact business for the 
account have expressly provided other- 
wise by written contract referring to 
Section 11(a) of the Act and the rule, 
executed on or after March 15, 1978, 





°15 U.S.C. 78c(a)(35). 
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by each of them and by such ex- 
change member or such associated per- 
son, and such member or such as- 
sociated person makes disclosure at 
least annually of the total amount of 
all transaction-related compensation re- 
tained by it or any associated person 
during the preceding year (or such 
shorter period as may be covered by 
the disclosure), which amount shall be 
exclusive of all amounts paid to others 
during that period for services ren- 
dered in effecting such transactions. 
(iii) _Look-Through Rule (Rule 11a1-2) 
The look-through rule as adopted will eliminate 
disparities of treatment under Section 11(a) be- 
tween accounts carried by the member directly 
and accounts carried in the name of an asso- 
ciated person. The rule accomplishes that result 
by allowing a member to effect a transaction 
for an account held by the member in the 
name of an associated person if the member 
could have effected the transaction if it held 
the account directly. All exemptions which are 
available to members will also be available to 
associated persons. Language has been added to 
the rule to make it clear that an associated 
person using the exemption provided by Sub- 
section (G) for proprietary transactions must in- 
dependently meet the “business mix’’ test con- 
tained in that Subsection.!° 
(iv) Members’ Proprietary Transactions 
The Commission has adopted technical amend- 
ments to the proprietary trading rule (Rule 
11a1-1(T)) implementing the proprietary trading 
exemption of Subsection (G) in order to clarify, 





1°The exemptions provided in Section 11(a)(1), 
in the look-through rule and in the effect versus 


execute rule, operate independently. For ex- 
ample, a transaction for an associated person’s 
account may be effected without relying on 
either rule if that transaction qualifies for a 
statutory exemption under Section 11(a)(1) 
(e.g., arbitrage transactions under Section 11(a) 
(1)(D)). A transaction qualifying for exemption 
under the look-through rule may be effected 
without compliance with the requirements of 
the effect versus execute rule. Similarly, a trans- 
action effected in compliance with the effect 
versus execute rule need not qualify for ex- 
emption under the look-through rule. 





among other things, the point at which the 
order identification and yielding conditions 
under that rule attach. The Commission also has 
provided a discussion of the treatment under 
Section 11(a)(1) of transactions by specialists 
for their investment accounts and transactions 
by floor traders. In that connection, the Com- 
mission has not revised its interpretation that 
the natural person exemption under Section 
11(a)(1)(E) is unavailable to natural person 
members. In addition, the Commission has con- 
sidered a rule-making petition filed by the New 
York Stock Exchange, Inc. (the ‘““NYSE”). 


(v) Withdrawal of Other Rule Proposals 
The Commission is withdrawing other rule pro- 
posals published in its March 1977 Release. 


The remainder of this Release consists of the 
following sections: 


1. Section 11(a) and the Com- 
mission’s Legislative Recommendations, 
Rulemaking Actions, and Interpretive 
Statements 


Il. Application of the Term “‘Invest- 
ment Discretion” to Advisory Rela- 
tionships 


lll. The Effect Versus Execute Rule 
(Temporary Rule 11a2-2(T)) for Trans- 
actions for All Covered Accounts 


IV. The Look-Through Rule (Rule 
11a1-2) for Transactions for Accounts 
of Associated Persons 


V. The Scope of Exemptions for 
Members’ Proprietary Transactions 


Vi. Withdrawal of Other Rule Pro- 
posals 


Vil. Statutory Basis 


1. SECTION 11(a) AND THE COMMISSION'S 
LEGISLATIVE RECOMMENDATIONS, RULE- 
MAKING ACTIONS, AND INTERPRETIVE 
STATEMENTS 


The legislative history of Section 11(a) indicates 
that the Congress intended in that Section to 
address trading advantages available to exchange 
members and conflicts of interest in money 


management. The Congress indicated that ex- 
change members should not be allowed to bene- 
fit in their own proprietary trading from certain 
trading advantages understood to derive from 
membership and that legislative action to ad- 
dress the combination of brokerage and money 
management was needed in order to eliminate 
any potential for abuse of the conflicts of in- 
terest inherent in the combination of those 
functions.!! The House Report on H.R.4111, 
the House version of the 1975 Amendments, 
asserted that limitations on exchange member 
trading from off the floor were necessary as a 
general matter in light of the off-floor trader’s 
ability to execute decisions faster than public 
investors, his reputed “feel for the market,’’ and 
other trading advantages.'2 The Senate Report 
on S§.249, the Senate version of the 1975 
Amendments, focused on problems thought to 
result from the combination of money manage- 
ment and brokerage, suggesting that a money 
manager which also performed the brokerage 
function for its managed accounts might breach 
its fiduciary obligations in a number of ways, 
including ‘churning’ its managed accounts in 
order to increase its brokerage commissions.’ > 


Shortly after the enactment of the 1975 
Amendments, it became apparent that the Com- 
mission, the self-regulatory organizations, and 
various segments of the securities industry had 





11§ecurities Reform Act of 1975, Report of the 
House Comm. on Interstate and Foreign Com- 
merce, Together with Minority Views, to Ac- 
company H.R.4111 (the House Report), H.R. 
Rep. No. 94-123, 94th Cong., 1st Sess. 54-57 
(1975); Securities Acts Amendments of 1975, 
Report of the Senate Comm. on Banking, 
Housing and Urban Affairs to Accompany S. 
249 (the Senate Report), S. Rep. No. 94-75, 
94th Cong., 1st Sess. 60-69 (1975). 


12 House Report, at 54-55. 


13Senate Report, at 62-65. The Senate Report 
concluded that, although there was “no evi- 
dence”’ that the possible conflicts of interest 


had led to widespread breaches of fiduciary 
duty, “the existence of these conflicts is ex- 
tremely troublesome.’ Id., at 65. See also Se- 
curities Industry Study, Report of the Sub- 
comm. on Securities of the Senate Comm. on 
Banking, Housing and Urban Affairs (the Senate 
Industry Study), S. Rep. No. 93-13, 93d Cong., 
1st Sess. 75, n. 68, and 86, n. 120 (1973). 
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differing views as to the scope of Section 11(a) 
and its application to the activities of exchange 
members. Accordingly, the Commission prompt- 
ly began to explore how the apparent ambi- 
guities and problems presented by the Section 
could be resolved. The Commission issued two 
releases on Section 11(a), the first in January, 
1976 (the “January 1976 Release”’),'* and the 
second in March, 1977 (the “March 1977 Re- 
lease’’).1 5 


In the January 1976 Release, the Commission 
adopted the proprietary trading rule (Rule 
11a1-1(T)) as a temporary rule to implement 
the exemption provided by Section 11(a)(1)(G) 
for a member's transactions for its own account 
and proposed the look-through rule (Rule 
11a1-2), which applied to transactions by a 
member for the account of an associated per- 
son. In addition, the Commission addressed a 
number of policy and interpretive questions 
under Section 11(a), including: (i) the meaning 
of the term “effect’’ in Section 11(a), and thus 
the reach of the prohibition on effecting trans- 
actions; and (ii) the availability of the natural 
person exemption under Subsection (E) of Sec- 
tion 11(a)(1) for proprietary transactions ef- 
fected by natural person members, including 
floor traders. 


In the March 1977 Release, the Commission 
gave additional consideration to the principal 
interpretive issues raised in the first release in 
light of the commentators’ responses. In order 
to focus further discussion on the problems pre- 
sented by Section 11(a), the Commission pro- 
posed three rules: (i) the effect versus execute 
rule (Rule 11a2-2), dealing with all covered ac- 
counts; (ii) the single fee rule (Rule 11a2-3) 
dealing with discretionary accounts; and (iii) the 
priority rule (Rule 11a2-1), dealing with a mem- 
ber’s transactions for its own account. 


In proposing those rules, the Commission point- 
ed out that, in certain cases, the rule proposals 
presented different solutions to the same prob- 
lem or were otherwise duplicative. The Com- 
mission further suggested that it anticipated that 
the discussion process would assist it in 
choosing principles embodied in some of the 
rules while discarding others.! © 





'4Securities Exchange Act Release No. 12055 
(Jan. 27, 1976), 41 FR 8075 (Feb. 24, 1976). 


15Securities Exchange Act Release No. 13388 
(Mar. 18, 1977), 42 FR 16745 (Mar. 29, 1977). 


16March 1977 Release, at text accompanying n. 
3. 
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The Commission has been presented with a di- 
versity of views concerning certain interpretive 
problems under the Section, including princi- 
pally: (i) the scope of the term “effect’’ as 
used in the Section; (ii) the scope of the natu- 
ral person exemption provided in Subsection (E) 
of Section 11(a)(1); and (iii) the breadth of the 
definition of the term “investment discretion” 
as used in Section 11(a) and thus the reach of 
the prohibition on transactions for accounts to 
which the member renders advisory services. 
During the two and one-half years since Section 
11(a) was enacted, the Commission has ex- 
amined the potential operation of Section 11(a) 
with a view to applying the Section’s provisions 
to the securities markets as they exist now and 
as they may evolve within the developing na- 
tional market system. 


The Commission has, nevertheless, concluded 
that the current schedule for full effectiveness 
on May 1, 1978, is likely to present substantial 
problems and has so advised the Congress. Rec- 
ommending to Congress that the full effective- 
ness of Section 11(a) be delayed until Nov- 
ember 1, 1979,17 the Commission pointed to 
developments in the markets that have dra- 
matically altered the circumstances which the 
Congress had considered in enacting Section 
11(a). The Commission also advised the Con- 
gress that Section 11(a) might not have the 
results intended by the Congress and that full 
effectiveness of the Section on May 1, 1978, 
would likely impede achievement of the com- 
petitive goals of a national market system and, 
indeed, could engender anticompetitive effects 
that were not, and could not have been, anti- 
cipated by the Congress in 1975. The Com- 
mission further indicated that it had been un- 
able to conclude that it could solve all those 
problems through rulemaking. The Commission 
suggested that the recommended eighteen month 
delay in Section 11(a)’s full effectiveness would 
give affected persons time to plan for that ef- 





17 Letters from Harold M. Williams to Walter F. 
Mondale, Thomas P. O'Neill, Jr., Harley O. Stag- 
gers, and Harrison A. Williams (Feb. 22, 1978), 
and Memorandum of the Securities and Ex- 
change Commission in Support of its Recom- 
mendation that the Congress Delay the Full Ef- 
fectiveness of Section 11(a) Until November 1, 
1979. The bill recommended by the Commission 
was introduced in the House of Representatives 
on February 23, 1978, as H.R.11140. 121 
Cong. Rec. H1486 (daily ed. Feb. 23, 1978). 





fectiveness. Moreover, the Commission stated 
that delay would permit time for reassessment 
of the consequences of applying Section 11(a) 
to the securities markets of 1978 and as they 
may develop thereafter. 


The Commission continues to believe that it 
cannot now solve through rulemaking all the 
problems which full effectiveness of Section 
11(a) will likely cause. The Commission believes, 
however, that there is a need to resolve, to the 
extent practicable, some of the ambiguities and 
controversy concerning the meaning and appli- 
cation of the Section. The Commission recog- 
nizes, moreover, the need to prepare for full 
implementation of Section 11(a) on May 1, 
1978, if the pending legislation does not pass 
by then. In preparing for the full effectiveness 
of Section 11(a) on May 1, 1978, the Com- 
mission is mindful of the need to tailor its 
regulatory program to current market conditions 
in order to address some of the problems refer- 
red to above. Accordingly, the Commission is 
today adopting the rules and interpretations pre- 
sented in this Release in order to provide im- 
mediate guidance to members presently subject 
to Section 11(a) and to prepare for full effec- 
tiveness of that Section on May 1, 1978. Al- 
though notice of the substance of the rules 
adopted today and of the subjects and issues 
involved has previously been given in the Jan- 
uary 1976 and March 1977 Releases, the Com- 
mission has determined to solicit further public 
comment in order to evaluate whether it should 
amend the rules today adopted or propose new 
ones. 


The Commission recognizes that trading and 
structural changes in the markets are occurring 
with increasing rapidity, particularly as steps are 
implemented toward the establishment of a na- 


tional market system. As a result, additional 
rulemaking action under Section 11(a) may well 
be necessary as the markets to which the Sec- 
tion applies experience further evolution. Ac- 
cordingly, the Commission believes it is par- 
ticularly important for commentators to assist it 
in identifying ways in which the implementation 
of Section 11(a) may require further adjustment 
as additional progress is made toward a national 
market system. 


Il. APPLICATION OF THE TERM “INVEST- 
MENT DISCRETION” TO ADVISORY RELA- 
TIONSHIPS 


Section 11(a)(1) prohibits a member of a na- 
tional securities exchange from effecting on the 
exchange any transaction for an account over 


which the member or its associated person ex- 
ercises “investment discretion.”'® Under Sub- 
section (E) of Section 11(a)(1), however, trans- 
actions for discretionary accounts of natural per- 
sons and their estates and trusts are exempt 
from that prohibition. Accordingly, the pro- 
hibition relates to discretionary accounts other 
than such natural person accounts. 


In response to the January 1976 and March 
1977 Releases, several commentators observed 
that it is unclear whether the term “investment 
discretion” covers certain kinds of services they 
provide for accounts. They observed that many 
members provide brokerage and a wide variety 
of advisory services to accounts under circum- 
stances where the account holder in fact makes 
the final investment decision. They contended 
that a broad interpretation of “investment dis- 
cretion” would inappropriately subject these re- 
lationships to the prohibition of Section 11(a) 
and thereby disrupt mutually beneficial advisory 
relationships between members and their ac- 
counts. Those respondents asserted that the 
Commission should define “investment dis- 
cretion” to include only those relationships be- 
tween members and their accounts where the 
member in fact makes the investment de- 
cisions.! ° 





18Section 3(a)(35) of the Act, 15 U.S.C. 78c(a) 
(35), provides: 


A person exercises “investment discretion” with 
respect to an account if, directly or indirectly, 
such person (A) is authorized to determine what 
securities or other property shall be purchased 
or sold by or for the account, (B) makes deci- 
sions as to what securities or other property 
shall be purchased or sold by or for the ac- 
count even though some other person may have 
responsibility for such investment decisions, or 
(C) otherwise exercises such influence with re- 
spect to the purchase and sale of securities or 
other property by or for the account as the 
Commission, by rule, determines, in the public 
interest or for the protection of investors, 
should be subject to the operation of the pro- 
visions of this title and the rules and regulations 
thereunder. 


19 Responses of Baker, Watts & Co. (June 30, 
1977); Ferris & Company, Incorporated (May 
11, 1977); and H.O. Peet & Co., Inc. (June 2, 
1976), Securities and Exchange Commission File 
No. $7-613 (hereinafter ‘‘File No. S7-613”). 
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The legislative history of Section 11(a) indicates, 
as noted above, that the discretionary account 
prohibition in that Section was intended in large 
part to address potential abuses arising out of 
the combination of brokerage and money man- 
agement.?° In interpreting the meaning of “‘in- 
vestment discretion,”” and thus the scope of that 
prohibition, the Commission believes it should 
look to the functional relationship between the 
adviser and the account. There is a substantive 
difference between an adviser’s relationship with 
an account in which the adviser has all decision- 
making authority and an advisory relationship 
where, even though the adviser makes recom- 
mendations and executes the account’s orders, 
the account retains exclusive authority to make, 
and actually does make, the investment de- 
cisions. 


In recognition of these differences, the Com- 
mission believes that “investment discretion’ 
under Subsection (B) of Section 3(a)(35) should 
not be construed to include an arrangement 
whereby the adviser obtains prior trade-by-trade 
authorization from the account. That Subsection 
defines investment discretion to include a re- 
lationship where a person “directly or indi- 
rectly ... makes decisions as to what securities 
or other property shall be purchased or sold by 
or for the account even though some other 
person may have responsibility for such invest- 
ment decisions.”*! The Commission believes 
that Subsection (B) was designed to deal with 
the situation where the adviser makes decisions 
for an account, and not with the situation 
where the adviser makes only investment recom- 
mendations to the account, regardless of the 
fact that those recommendations may have con- 
siderable influence on investment decisions. The 
situation where that influence is so powerful 
that it controls the investment decisions made 
by the account, the Commission believes, was 
intended to be covered by Subsection (C) of 
Section 3(a)(35). That Subsection authorizes the 
Commission to adopt rules to include within the 
term “investment discretion” the situation where 
a person “otherwise exercises such influence 
with respect to the purchase and sale of se- 
curities or other property” as the Commission 
determines, by rule, should be included within 
the meaning of the term for reasons of the 





2°Senate Report, at 63-65. 
21 Emphasis added. 
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public interest or the protection of investors.” ? 


The Commission has not adopted any rules 
under that Subsection. 


This interpretation of “investment discretion” 
conforms with Congressional expressions with re- 
spect to the intent of Section 11(a). The Over- 
sight Report recently issued by the House Sub- 
committee on Oversight and Investigations and 
the House Subcommittee on Consumer Pro- 
tection and Finance stated that a member or- 
ganization would be exercising “investment dis- 
cretion’’ over “accounts as to which the mem- 
ber is vested with a formal trading authorization 
or in fact makes investment decisions,” but in- 
dicated that the term “investment discretion” 
was not intended to cover “the most common 
relationship, in which a broker merely renders 
advice which may be accepted or rejected.”’?3 
The determination as to whether the adviser or 
the account makes the investment decisions 





22The Senate Industry Study, in defining the 
need for legislation to control conflicts of in- 
terest in money management and brokerage, 
stated: 


The test of “‘management’’ for purposes of this 
prohibition would focus upon the de facto 
authority to make the day-to-day investment de- 
cisions for the fund without reference [to] 
where the ultimate legal responsibility lies for 
the investment of the institution’s assets. This 
practical test should reduce the danger of eva- 
sion of the prohibition through artificially struc- 
tured arrangements. 


Senate Industry Study, at 86. See also Regula- 
tion of Securities Trading by Members of Na- 
tional Securities Exchanges and the Sale of In- 
vestment Advisers of Registered Investment 
Companies, Report of the Senate Comm. on 
Banking, Housing and Urban Affairs to Accom- 
pany S.470, S. Rep. No. 93-187, 93d Cong., 1st 
Sess. 14 (1973). 


23Qversight of the Functioning and Administra- 
tion of the Securities Acts Amendments of 
1975, Report, Together with Additional Views, 
by the Subcomm. on Oversight and Investiga- 
tions and the Subcomm. on Consumer Protec- 
tion and Finance of the House Comm. on Inter- 
state and Foreign Commerce (the Oversight Re- 
port), Comm. Print No. 95-27, 95th Cong., 1st 
Sess. 9, n. 26 (1977). 





turns, of course, on the facts of each re- 
lationship. That determination will not be con- 
trolled by the mere appearance of trade-by-trade 
authorizations which conceal the fact that de- 
cisions actually are made by the adviser. 


lll. THE EFFECT VERSUS EXECUTE RULE 
(TEMPORARY RULE 11a2-2(T)) FOR TRANS- 
ACTIONS FOR ALL COVERED ACCOUNTS 


The Commission has determined to adopt, with 
certain modifications and as a temporary rule, 
the effect versus execute rule. Set forth below 
is a discussion of the meaning of the term 
“effect,” a description of the rule as adopted, 
and a discussion of how it operates. 


A. The Scope of the Term “Effect” 


Section 11(a) prohibits members’ transactions 
for covered accounts “effected’”’ on an exchange. 
The term “effect” is not defined in the Section, 
and thus the reach of the prohibition is not 
clear on the face of the Section. The term 
“effect’’ might be interpreted to cover only 
transactions executed directly on the exchange 
by a member, or might be interpreted also to 
include transactions executed indirectly by the 
use of the services of another member. In the 
January 1976 Release, the Commission adopted 
the latter, broader construction of “effect.” The 
Commission adopted this statutory interpretation 
on the basis of the meaning of the term “‘ef- 
fect’’ in Section 11(a)(2)(C) of the Act,?* and 
in other sections of the Act.?5 


At the same time, however, the Commission 
asked commentators specifically whether it 
would be appropriate to adopt an exemptive 
rule for transactions which a member effects for 
its covered accounts through another member. 
The Commission also inquired whether any such 
rule should contain prohibitions against recip- 
rocal business arrangements.? ° 


Commentators criticized the Commission’s inter- 
pretation of “effect.” They argued that the leg- 
islative history of Section 11(a) does not con- 





2445 U.S.C. 78k(a)(2)(C). 


25 January 1976 Release, at text accompanying 
n. 19, and March 1977 Release, at n. 154. 


26 January 1976 Release, Question 3. 


tain any indication that members should be pro- 
hibited from referring transactions for their 
covered accounts to other, unaffiliated members 
for execution. Several commentators argued that 
the Commission’s broad interpretation of “ef- 
fect,”” prohibiting the introduction of such trans- 
actions, would discriminate needlessly between 
members’ proprietary exchange transactions and 
those of non-members and would unfairly de- 
prive members of the ability to manage insti- 
tutional accounts.? 7 


In the March 1977 Release, the Commission 
restated its earlier interpretation of the term 
“effect” as used in Section 11(a).2% The Com- 
mission observed, however, that Section 11(a) 
could be viewed as “intended in large part to 
redress a perceived competitive imbalance fa- 
voring member firms which would use advan- 
tages of time and place given them by direct 
access."22 Accordingly, the Commission pro- 
posed for comment the effect versus execute 
rule. 


The effect versus execute rule would provide an 
exemption for all member transactions for cov- 
ered accounts that are referred to other mem- 
bers for execution and are executed in ac- 
cordance with certain conditions. The proposed 
effect versus execute rule was designed to put 
members and non-members on the same footing, 
to the extent practicable, in light of the pur- 
poses of Section 11(a). 


Although the Commission received extensive 
comment on other rules proposed under Section 
11(a), it received only limited comment on the 
effect versus execute rule. Non-member financial 
intermediaries commenting on the March 1977 





27 Responses of the Association of the Bar of 
the City of New York (Apr. 15, 1976); Baer & 
McGoldrick on behalf of Weiss, Peck & Greer 
(June 15, 1976); Goldman, Sachs & Co. and 
Salomon Brothers (June 22, 1976); Merrill 
Lynch, Pierce, Fenner & Smith Incorporated (re- 
ceived June 16, 1976); the New York Stock 
Exchange, Inc. (June 25, 1976); and the Secur- 
ities Industry Association (May 13, 1976), File 
No. $7-613. 


28March 1977 Release, at text accompanying 
nn. 149-155. 


29March 1977 Release, at text accompanying n. 
154. 
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Release either did not have any serious reserva- 
tions on the rule?® or did not comment at all 
on it. Exchanges and their members generally 
supported the effect versus execute rule on the 
grounds that the Commission’s interpretation of 
the statutory term “effect’’ was too broad and 
that that term should be limited to the mem- 
ber’s direct execution of transactions on the 
exchange. Several of those commentators sup- 
ported the effect versus execute rule as a means 
to allow regional and small members to con- 
tinue to effect transactions on behalf of small 
institutional accounts over which they exercise 
investment discretion.*! Most commentators 
supporting the rule conditioned their support on 
the deletion of the access plan requirement con- 
tained in the rule as proposed. 





3°Response of Hill, Christopher and Phillips, 
P.C., on behalf of Loomis, Sayles & Company, 
Inc.; T. Rowe Price Associates, Inc.; Scudder, 
Stevens & Clark; Stein Roe & Farnham; and 
Wellington Management Company (July 8, 
1977), File No. $7-613. 


31 Responses of the Association of the Bar of 
the City of New York (June 29, 1977); the 
Chicago Board Options Exchange, Inc. (Aug. 10, 
1977); H.O. Peet & Co., Inc. (July 12, 1977); 
Merrill Lynch, Pierce, Fenner & Smith Incor- 
porated (July 13, 1977); the New York Stock 
Exchange, Inc. (received July 25, 1977); Op- 
penheimer & Co., Inc. (July 14, 1977); Robert 
W. Baird & Co. Incorporated (July 14, 1977); 
Scott & Stringfellow, Inc. (July 11, 1977); the 
Securities Industry Association (July 15, 1977); 
TBK Partners, Ltd. (July 19, 1977); and 
Wertheim & Co., Inc. (May 11, 1977), File No. 
$7-613. The Philadelphia Stock Exchange, Inc., 
criticized the effect versus execute rule on the 
ground that it would promote the establishment 
of reciprocal arrangements among members. Re- 
sponse of the Philadelphia Stock Exchange, Inc. 
(July 15, 1977), File No. S7-613. See also re- 
sponses of the American Council of Life Insur- 
ance (July 15, 1977), and Shufro, Rose & 
Ehrman (Apr. 22, 1977), File No. S7-613. The 
Philadelphia Stock Exchange, Inc., also suggested 
that the effect versus execute rule would be an 
unattractive alternative for a member not de- 
siring to pay commissions to another member or 
to give up all control over the execution of its 
covered account transactions by an unaffiliated 
member. 
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Several months after the Commission proposed 
the effect versus execute rule, the House Sub- 
committee on Oversight and Investigations and 
the House Subcommittee on Consumer Pro- 
tection and Finance issued their joint Oversight 
Report on the Commission's implementation of 
the 1975 Amendments. In considering how Sec- 
tion 11(a) should be implemented in light of 
the Congressional purposes, the Oversight Report 
observed that the Commission’s statutory inter- 
pretation of “effect” ‘‘goes too far.’’ The Re- 
port stated that a “primary purpose” of Section 
11(a) was to put members and non-member 
money managers on the same footing, and in- 
dicated that exchange members should be able 
to arrange for others to execute transactions for 
accounts under management, because non- 
members are permitted to do so.°? 


B. Adoption of the Effect Versus Execute 
Rule 


As noted above, the Commission has determined 
to adopt, with certain modifications and as a 
temporary rule, the effect versus execute rule. 
The Commission has added to the rule a def- 
inition of the term “effect” that includes all 
functions performed in causing a securities trans- 
action to be transmitted, executed, cleared and 
settled. The Commission has provided that def- 
inition in order to eliminate any uncertainty as 
to the functions which are comprehended within 
the term “effect’’ as used in Section 11(a) and 
the effect versus execute rule. At the same 
time, the conditions and limitations included in 
the effect versus execute rule are designed to 
accord with the Congressional purposes behind 
Section 11(a). 


Despite the breadth of the statutory term “ef- 
fect,"">> the legislative history of Section 11(a) 
and the recent Oversight Report support the 
view that Section 11(a) should operate to put 
exchange member money managers on the same 
footing with non-member money managers for 
purposes of their transactions for covered ac- 





32Qversight Report, at 10. The Oversight Re- 
port, however, also discussed a member's receipt 
of compensation on brokerage transactions for 
— accounts. See text accompanying n. 44 
infra. 


33March 1977 Release, at n. 154. 





counts.2* Accordingly, the Commission has in- 
cluded in the effect versus execute rule a re- 
quirement that transactions for covered accounts 
effected pursuant to the rule be transmitted 
from off the exchange floor. In addition, the 
initiating member will not be permitted to par- 
ticipate in executing the transaction in any way 
that makes use of the initiating member's right 
of physical presence on the exchange floor. The 
effect versus execute rule would permit the ini- 
tiating member to perform clearance and settle- 
ment for transactions effected pursuant to the 
rule because the performance of those functions 
does not depend on any trading advantages ex- 
clusively available to members.°> Members’ 
transactions for discretionary accounts pursuant 
to the exemption afforded by the rule, however, 
would be subject to a prohibition against receipt 
of transaction-related compensation, discussed 
below, absent specific consent to the contrary 
by the persons or persons authorized to transact 
business for such accounts. ® 


C. Structure of the Effect Versus Execute 
Rule 


The rule permits an exchange member to effect 
a transaction directly on the exchange floor if 
the transaction qualifies for exemption under 
any of the statutory exemptions set forth in 
Subsections (A) through (H) of Section 11(a)(1) 
and any Commission rules adopted thereunder. 
In addition to these other exemptions, the rule 
also permits an exchange member (the “‘ini- 
tiating member”) to effect transactions for ac- 
counts covered by Section 11(a) if effected in 
compliance with four conditions: 





34The legislative history of Section 11(a) fo- 
cuses On competitive disparities between mem- 
bers and non-members in managing money. See 


House Report, at 54-57; Senate Report, at 
60-69. The Congress indicated, nevertheless, that 
it would not be necessary to force a complete 
segregation between brokers and money man- 
agers in order to redress those disparities. See 
Senate Industry Study, at 86-87; Securities In- 
dustry Study, Report of the Subcomm. on 
Commerce and Finance of the House Comm. on 
Interstate and Foreign Commerce, H.R. Rep. 
No. 92-1519, 92d Cong., 2d Sess. 149 (1972). 


35 See text accompanying n. 42 infra. 


36See text accompanying nn. 42-52 infra. 


(i) the transaction must be executed 
on the floor, or through use of the 
facilities, of the exchange by a mem- 
ber (the “executing member’) which 
is not an associated person of the ini- 
tiating member; 


(ii) the order must be transmitted 
from off the exchange floor; 


(iii) neither the initiating member 
nor any associated person of the ini- 
tiating member may participate in the 
execution of the transaction at any 
time after the order for the trans- 
action has been so transmitted; and 


(iv) in the case of a transaction ef- 
fected for an account with respect to 
which the initiating member or an as- 
sociated person thereof exercises in- 
vestment discretion, neither the ini- 
tiating member nor any associated per- 
son thereof may retain any direct or 
indirect compensation in connection 
with effecting the transaction; pro- 
vided, however, that this condition 
would not apply to the extent that 
the person or persons authorized to 
transact business for the account have 
expressly provided otherwise by writ- 
ten contract referring to Section 11(a) 
of the Act and the rule, executed on 
or after March 15, 1978, by each of 
them and by such exchange member 
Or associated person exercising invest- 
ment discretion, and such member or 
such associated person makes _ dis- 
closure at least annually of the total 
amount of all transaction-related com- 
pensation retained by it or any as- 
sociated person during the preceding 
year (or such shorter period as may 
be covered by the disclosure), which 
amount shall be exclusive of all 
amounts paid to others during that 
period for services rendered in ef- 
fecting such transactions. 


The effect versus execute rule is being adopted 
under Sections 3(b),?”7_ 11(a)(1)(H), and 11(a)(2) 
of the Act. The rule uses the term “effect” in 
the broad sense which the Commission believes 
that term has in Secton 11(a) and other parts 
of the Act. The modifications between the rule 





3745 U.S.C. 78c(b). 
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as proposed and the rule as adopted consist of 
(i) addition of a definition of the term “effect’’ 
for purposes of the rule: (ii) addition of the 
compensation limitation; (iii) deletion of an ac- 
cess plan requirement;>*® and (iv) certain tech- 
nical changes to clarify the rule’s meaning. 


D. Operation of the Effect Versus Execute 
Rule 


In order to provide guidance as to the applica- 
tion of the effect versus execute rule, various 
aspects of the rule are discussed below. 


1. Participation by initiating member 


The rule provides that neither the initiating 
member nor any associated person of that mem- 
ber may participate?’ in the execution of the 
transaction at any time after the order has been 
transmitted to the exchange floor. That require- 
ment is designed to prevent members which 





38 basic element common to the effect versus 
execute rule and the other rules proposed by 
the Commission in the March 1977 Release was 
a requirement that transactions for covered ac- 
counts effected under those rules could be ef- 
fected only on an exchange which filed with, 
and had approved by, the Commission a plan 
(in the form of comprehensive exchange rules). 
The plan would (i) set forth objective criteria 
with respect to membership and access to ex- 
change and member services on and off the 
floor, including specific time periods for action 
on all applications for membership or access to 
services, and (ii) delineate precisely the scope of 
exchange jurisdiction to be exercised over per- 
sons associated with members. That proposal 
does not appear to be necessary at this time in 
light of the Commission’s broad authority under 
the Act concerning exchange member access and 
regulation. Accordingly, the Commission has de- 
termined to withdraw the access plan proposal 
and has deleted it from the effect versus ex- 
ecute rule as adopted. 


32Two commentators raised questions with re- 
spect to the meaning of “participate’’ as that 
term is used in the effect versus execute rule. 
Responses of Oppenheimer & Co., Inc., (July 
14, 1977) and the Securities Industry Asso- 
ciation (July 15, 1977), File No. S7-613. 
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have their own brokers on the floor from using 
those associated persons to influence or guide 
the execution of the order by the executing 
member.4° The non-participation requirement 
does not prevent initiating members from can- 
celing or modifying orders (or the instructions 
pursuant to which the initiating member wishes 
orders to be executed) after the orders have 
been transmitted to the executing member, pro- 
vided that any such instructions are also trans- 
mitted form off the floor.*! 


Several commentators on the March 1977 Re- 
lease asserted that the term “effect’’ as used in 
Section 11(a) should not be read to prevent a 
member from clearing and settling transactions 
on behalf of covered accounts.*? As noted 
above, the rule is written to permit the _ ini- 
tiating member to perform those functions, even 
though it would otherwise be precluded from 
doing so by Section 11(a)’s general prohibition 
applicable to effecting transactions on an ex- 
change. The participation limitation in the rule 
terminates upon execution, and thus does not 
prevent members from performing the clearance 
and settlement functions for covered account 
transactions effected pursuant to the rule.*? 





4°The executing member may be an “upstairs” 
member or member firm, as well as an exchange 
specialist or other floor member. 


41 The off-floor transmission requirement will be 
deemed to have been met if a covered account 
order is transmitted from off the floor directly 
to the specialist, for example, by means of an 
electronic order-routing system such as_ the 
NYSE Designated Order Turnaround System. 


42 Responses of the New York Stock Exchange, 
Inc. (received July 25, 1977); Securities Settle- 
ment Corporation (Feb. 1, 1977); and Merrill 


Lynch, Pierce, Fenner & Smith 


Incorporated 
(July 13, 1977), File No. S7-613. 


43In light of the adoption of the effect versus 
execute rule, the Commission has determined 
not to act favorably on a suggestion by the 
NYSE that it adopt a rule permitting members 
to execute, clear and settle covered account 
transactions and receive compensation therefor. 
Other NYSE rulemaking suggestions are dis- 
cussed in the text accompanying nn. 70-73 & 
nn. 78-84 infra. 





2. Discretionary account transactions 


Transactions for the managed accounts of nat- 
ural persons and their estates and trusts con- 
tinue to be exempted under the rule without 
limitation. The conditions under which a mem- 
ber may effect a transaction pursuant to the 
effect versus execute rule for any other account 
over which it or an associated person exercises 
“investment discretion” include all those which 
apply to proprietary and associated person trans- 
actions effected in compliance with the rule.*4 
At the same time, however, the Oversight Re- 
port indicated that it would be “clearly un- 
lawful” under Section 11(a) for an exchange 
member to retain any compensation from its 
discretionary accounts for arranging to have 
other members execute transactions for such ac- 
counts. Accordingly, the Commission has deter- 
mined to include in the effect versus execute 
rule a concept proposed in the March 1977 
Release prohibiting the member (or its asso- 
ciated person) from retaining*® any transaction- 
related compensation in connection with ef- 
fecting transactions for discretionary institutional 
accounts. 


The Commission has added a paragraph to the 
effect versus execute rule defining the phrase 
“compensation in connection with effecting the 
transaction.”*® Although members will be per- 





44See text accompanying nn. 35-37 supra. 


45.4 member which acts merely as a remitter of 
compensation from a managed account to other 
unaffiliated members, and other persons engaged 
to perform those functions involved in effecting 
a transaction, would not, of course, “retain” 
that compensation. The prohibition would pre- 
vent a member from retaining compensation 
through commission splitting or recapture of 
any transaction-related compensation by reci- 
procity or other means. For example, a member 
would not be permitted to retain any compen- 
sation by arranging to have an affiliate receive 
or retain such compensation. See Section 20 of 
the Act, 15 U.S.C. 78t. While the detection and 
prosecution of reciprocal practices may be dif- 
ficult in many cases, the Commission intends to 
exercise its enforcement powers to prevent, to 
the extent practicable, the development of such 
practices under the effect versus execute rule. 


46That definition includes any compensation 
“directly or indirectly received or calculated on 
a transaction-related basis for the performance 
of any function involved in effecting a securities 
transaction.” 


mitted under the effect versus execute rule to 
perform various functions which are included 
within the rule’s definition of “effect” (e.g., 
clearance and settlement), the rule will not per- 
mit members to retain any direct or indirect 
compensation for performing such functions 
(e.g., by calculating the management fee on the 
basis of a formula accomplishing such a result), 
except in accordance with the consent and dis- 
closure provisions. 


The prohibition on a member's receipt of com- 
pensation based on transactions was presented as 
a possible regulatory approach under Section 
11(a) in the March 1977 Release, in the context 
of the single fee rule.4”7 Although the Com- 
mission has determined to withdraw that rule,** 
the Commission advised commentators in the 
March 1977 Release that the rules then pro- 
posed were in many respects different solutions 
to the same problem and that, in adopting a 
regulatory program under Section 11(a), the 
Commission might choose some of the principles 
set forth at that time while discarding others.*? 
The inclusion in the effect versus execute rule 
of the limitation on transaction-related com- 
pensation with respect to discretionary account 
transactions implements that procedure.°* ° 





47March 1977 Release, at text accompanying 
nn. 134-148. 


48See n. 50 infra, and text following n. 85 
infra. 


49March 1977 Release, at text accompanying n. 


5°The Commission’s decision not to adopt the 
single fee rule responds to the concern expres- 
sed that the rule might be considered to per- 
petuate certain advantages inherent in exchange 
membership, and thereby raise for non-member 
fiduciaries complex questions which Section 
11(a) would otherwise diminish or eliminate. 
See Tannenbaum v. Zeller, 552 F. 2d 402 (2d 
Cir), cert. denied, 98 S. Ct. 421 (1977); Fogel 
v. Chestnutt, 533 F.2d 731 (2d Cir. 1975), cert. 
denied, 429 U.S. 824 (1976); Moses v. Burgin, 
445 F.2d 369 (1st Cir.), cert. denied, 404 U.S. 
994 (1971). See also Papilsky v. Berndt, [1976- 
1977 Transfer Binder] Fed. Sec. L. Rep. (CCH) 
995,627 (S.D.N.Y. June 24, 1976). Unlike the 
proposed single fee rule, the effect versus ex- 
ecute rule requires that a member utilize an 
unaffiliated broker in effecting transactions for 
— accounts. See also text following n. 85 
infra. 
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There are likely to be circumstances in which 
those authorized to transact business for dis- 
cretionary accounts*! may find it more costly, 
or otherwise not in the best interests of the 
account, to pay separately for money manage- 
ment and brokerage. In some cases, the pay- 
ment of transaction-related fees as an offset to, 
or perhaps even a substitute for, management 
fees computed solely on an asset-related basis 
may better suit the investment needs of those 
accounts. Those accounts are in the best posi- 
tion to judge whether the arrangements made 
with their account managers are suitable to their 
investment needs and whether the performance 
of those account managers measures up to their 
needs and expectations. For that reason, the 
Commission has concluded that it would not be 
inconsistent with the intent of the Congress in 
Section 11(a) to permit those authorized to 
transact business for accounts managed by ex- 
change members or their associated persons to 
provide expressly in their written contracts with 
their advisers for transaction-related compensa- 
tion pursuant to the Commission’s rule. 


Each such authorized person would be required 
to execute the agreement. The agreement would 
have to refer explicitly to Section 11(a) of the 
Act and the effect versus execute rule and pro- 
vide express authorization for the member to 
retain compensation in connection with effecting 
transactions for the discretionary account and 





51 The phrase “person or persons authorized to 
transact business for such account,” as used in 
the effect versus execute rule, is used also in 
Rule 17a-3(a)(9) under the Act, 17 CFR 
240.17a-3(a)(9). In many cases, such persons are 
acting on behalf of others who are the bene- 
ficial owners of the account. As fiduciaries, they 
owe the highest duty of loyalty to those bene- 
ficial owners and have a clear legal obligation to 
monitor diligently the activities of exchange 
members and others in exercising their discre- 
tionary powers. Meinhard v. Salmon, 249 N.Y. 
458, 464 (1928). A member which churns a 
managed account is engaged in a manipulative, 
deceptive and fraudulent practice within the 
meaning of Sections 10(b) and 15(c)(1) of the 
Act, 15 U.S.C. 78j(b) and 780(c)(1), and Rules 
10b-5 and %15c1-7 thereunder, 17 CFR 
240.10b-5 and 240.15c1-7. A fiduciary would 
not be fulfilling its responsibilities if it failed to 
take reasonable steps to ensure that persons 
hired to exercise investment discretion over its 
account do not churn the account or otherwise 
engage in improper activities. 
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would have to be executed on or after March 
15, 1978. In addition, a member or an asso- 
ciated person executing such an agreement will 
be obliged to furnish the person or persons 
authorized to transact business for the account 
with a periodic statement concerning the receipt 
of transaction-related compensation from the ac- 
count. That statement must be furnished at 
least Once a year and must set forth the total 
amount of compensation retained by the mem- 
ber or any associated person in connection with 
transactions effected for the account during the 
period for which the statement is provided, ex- 
clusive of amounts paid to others for services 
rendered in effecting the transactions. The con- 
tractual and disclosure requirements are designed 
to assure that accounts electing to permit trans- 
action-related compensation do so only after de- 
ciding that such arrangements are suitable to 
their interests.5 2 


The Commission will, nevertheless, monitor the 
use of that limited permission. Should it appear 
that exchange members are abusing the trust 
and confidence placed in them through trans- 
action-related compensation arrangements, the 
Commission will revoke that permission. In ad- 
dition, the Commission will consider carefully 
all comments received on the rule and may act 
at any time to limit or indeed to eliminate the 
provision for contractual modification. 


IV. THE LOOK-THROUGH RULE (RULE 
11a1-2) FOR TRANSACTIONS FOR AC- 
COUNTS OF ASSOCIATED PERSONS 


A. Purposes of the Look-Through Rule 
Section 11(a)(1) prohibits members from ef- 


fecting transactions for the accounts of asso- 
ciated persons. That prohibition results in a 





52The Commission’s proposed confirmation rule 
would require an exchange member managing a 
customer’s account to provide a confirmation of 
each transaction to that account. The confirma- 
tion would have to include specific information 
on any compensation received by that exchange 
member in connection with the transaction. See 
proposed Rule 10b-10(a) under the Act. That 
information would provide additional assistance 
to accounts which elect to compensate their 
exchange members on a transaction-related basis 
in policing adequately the performance of fi- 
duciary duty by that account manager. 





broader limitation than the limitation on a 
member’s transactions for its own account and 
the accounts which it carries for unaffiliated 
customers. Whereas Section 11(a)(1) does not 
prevent the member from effecting transactions 
for its unaffiliated customers, transactions for 
the unaffiliated customers of the associated per- 
son are prohibited if the associated person intro- 
duces those transactions to the member through 
an omnibus account which the member carries 
in the name of that associated person. In addi- 
tion, even though a member is permitted under 
Section 11(a)(1)(E) to effect transactions for 
the discretionary accounts of its natural person 
customers, the structure of Section 11(a)(1) 
causes the exemption for transactions for dis- 
cretionary accounts of natural persons to be 
unavailable if the associated person is the ac- 
count manager and introduces the transactions 
to its affiliated member through an omnibus 
account. Finally, since the exemption in Section 
11(a)(1)(G) is limited to proprietary transactions 
by a member (as opposed to proprietary trans- 
actions of a member’s associated person), the 
associated person is prohibited from having its 
proprietary transactions effected by its affiliated 
member in reliance on Subsection (G) even 
where the associated person independently meets 
the business mix test in Section 11(a)(1)(G)(i). 


The Conference Report on the 1975 Amend- 
ments recommended that the Commission give 
careful consideration to granting an exemption 
from the blanket prohibition of Section 11(a) 
to members’ trading for all accounts carried in 
the name of an associated person but in which 
no associated person has an economic interest 
and over which no associated person exercises 
investment discretion.> > 





53The Conference Report on S.249 stated: 


Section 11(a) prohibits an exchange member 
from effecting any transaction for the account 
of an associated person. Accordingly, a member 
firm would be prohibited from effecting any 
transaction for the account of a parent or sister 
corporation, regardless of the economic interests 
of the parent or sister corporation in the ac- 
count. For example, a parent of a member firm 
would be prohibited from maintaining an omni- 
bus account with the member even though it 
effects through that account only trades for 
public customers. The conferees believe, how- 
ever, that members’ trading for accounts of as- 
sociated persons may under proper circum- 


In January 1976, the Commission proposed the 
look-through rule (Rule 11a1-2)5* pursuant to 
Section 11(a)(1)(H) of the Act. That rule would 
exempt from Section 11(a) a member’s trans- 
actions effected (i) for the account of an asso- 
ciated person and for the benefit of the asso- 
ciated person, or (ii) for the account of the 
associated person but for the benefit of a custo- 
mer of the associated person, in circumstances 
where the member itself would be permitted 
under Section 11(a) and other rules thereunder 
to effect the transaction for an account of the 
same character held directly by the member. 

Commentators generally endorsed the  look- 
through rule.°> Exchanges and exchange mem- 
bers, including domestic affiliates of foreign 
financial intermediaries, supported the rule as an 
important means to permit foreign access to the 
United States securities markets. The Depart- 
ment of the Treasury also endorsed the look- 
through rule, stating that it would be consistent 
with national policy regarding foreign broker- 
dealer access to the United States securities mar- 
kets. The NYSE, however, advised that (i) the 
statutory exemptions under Section 11(a)(1) 





stances be consistent with the purposes of this 
section if such persons have no economic in- 
terest in such accounts. The SEC therefore 
should give careful consideration to granting an 
exemption from the blanket prohibition of Sec- 
tion 11(a) to members’ trading for all accounts 
carried in the name of an associated person but 
in which no associated person has an economic 
interest and over which no associated person 
exercises investment discretion. 


Securities Acts Amendments of 1975, Confer- 
ence Report to Accompany S.249, H.R. Rep. 
% ‘eal 94th Cong., 1st Sess. 105-106 
1975). 


54 January 1976 Release, at text accompanying 
nn. 28-34. 


55Commentator reactions to the look-through 
rule are summarized in greater detail in the 
March 1977 Release, Appendix A, at text ac- 
companying nn. 31-36. Three other respondents 
more recently voiced (or reiterated) support for 
the look-through rule. Responses of Lewco Se- 
curities Corp. (Dec. 20, 1977); Merrill Lynch, 
Pierce, Fenner & Smith Incorporated (July 13, 
1977); and Richardson Securities Inc. (May 3, 
1977), File No. S7-613. 
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should not be available to a member’s associated 
person unless that associated person independ- 
ently satisfies the criteria of those exemptions, 
and (ii) the rule should not permit a member to 
effect a transaction for an account over which a 
person associated with the member exercises in- 
vestment discretion.> © 


B. Adoption of the Look-Through Rule 


The Commission has determined to adopt the 
look-through rule, with one modification. A 
transaction for an account carried in the asso- 
ciated person’s name under the look-through 
rule may be effected only if the member itself 
could have effected the transaction under Sec- 
tion 11(a)(1) and the rules thereunder for an 
account which it carried directly. For example, 
if a member proposed to effect a transaction 
for the omnibus account of the associated per- 
son but for the benefit of public customers of 
that person, the member would be permitted to 
effect the transaction pursuant to the look- 
through rule because the member would be able 
under Section 11(a) to effect transactions for 
the accounts of its own public customers. If a 
member proposed to effect a transaction for the 
proprietary account or a discretionary account 
of the associated person, however, the member 
would not be permitted to effect it on the 
exchange unless the member could effect that 
transaction for a proprietary or discretionary ac- 
count which it held directly pursuant to a sepa- 
rate statutory exemption or one created by 
Commission rule. 


The Commission believes that the look-through 
rule, by exempting a member's transactions ef- 
fected for public customers of an associated 
person, is consistent with the Congressional pur- 
poses set forth in Section 11(a). The look- 
through rule also permits a member to effect 
any transaction for the proprietary account of 
its associated person provided that the member 
would be able to effect that transaction for its 
own account under Section 11(a)(1) and the 
rules thereunder. The Commission believes that 
for the purposes of Section 11(a) there should 
be no difference between transactions for the 
account of a member allowed under Section 
11(a)(1) and transactions for the account of a 
person associated with that member, provided 





°€ Response of the New York Stock Exchange, 
Inc. (June 25, 1976), File No. S7-613. 
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that these transactions are effected in the same 
manner and are subject to the same conditions. 


The look-through rule will ensure that the avail- 
ability of a statutory or rule exemption under 
section 11(a) will not turn upon whether the 
transaction is for the account of a member or 
for the account of its associated person. Ac- 
cordingly, the rule will remove’ incentives that 
might otherwise exist for members and their 
associated persons to restructure their corporate 


organizations solely in response to Section 
11(a). 


In order to achieve this result fully, one modifi- 
cation to the look-through rule is necessary. 
That modification is the addition of a require- 
ment that an associated person satisfy a “‘busi- 
ness mix” test for proprietary transactions ef- 
fected by a member for the associated person's 
account pursuant to the proprietary trading 
exemption of Section 11(a)(1)(G). That “‘busi- 
ness mix’ test, which is set forth in Section 
11(a)(1)(G)(i) and Rule 11a1-1(T), will ensure 
that members and associated persons will be 
similarly treated under that exemption.>” 


Interested persons are cautioned, however, that 
the look-through rule is available only for spe- 
cific kinds of transactions for associated persons, 
i.e., transactions for which there is a specific 
exemption under Section 11(a)(1) or the rules 
thereunder. The look-through rule does not 
create an exemption for other types of trans- 
actions, in particular transactions for institu- 
tional accounts over which an associated person 
exercises investment discretion or transactions 
for the proprietary account of an associated 
person which does not meet the “business mix” 
test of Section 11(a)(1)(G).°* Consequently, 





571n connection with satisfying the ‘business 
mix”’ test of Section 11(a)(1)(G)(i), an asso- 
ciated person and a member are required to be 
treated in a non-discriminatory manner. The 
Commission expects an associated person to be 
subjected to no greater burdens than a member 
currently must satisfy. 


58 Transactions for associated persons’ accounts 
which qualify for exemption under Subsection 
(A), (B), (C), (D), (E) or (F) of Section 
11(a)(1) continue, of course, to be entitled to 
those exemptions. See discussion of the effect 


versus execute rule in text accompanying nn. 
32-52 supra. 





members desiring to effect transactions of this 
nature may do so only in accordance with the 
effect versus execute rule as adopted or some 
other exemption.* ° 


V. THE SCOPE OF EXEMPTIONS FOR MEM- 
BERS’ PROPRIETARY TRANSACTIONS 


Section 11(a) prohibits an exchange member 
from effecting any transaction on that exchange 
for its own account.°® There are, as noted ear- 
lier, a number of statutory exemptions under 





59in the March 1977 Release, the Commission 
suggested that adoption of the look-through rule 
should be considered in tandem with the imple- 
mentation of a proposed amendment to Rule 
17a-3(a)(9), 17 CFR 240.17a-3(a)(9), which 
would in part permit the monitoring of mem- 
bers’ and associated persons’ compliance with 
Section 11(a). March 1977 Release, at n. 83. As 
a practical matter, that proposed amendment 
would require all institutions, including foreign 
intermediaries, transacting business through 
United States broker-dealers to disclose to the 
Commission upon request the identities of those 
persons on whose behalf those institutions are 
acting. Although the amendment to Rule 17a- 
3(a)(9) was originally designed in part as an aid 
in monitoring compliance with Section 11(a), its 
potential as a general enforcement aid, and the 
important questions of international law and 
policy raised by its application to foreign in- 
stitutional accounts, led the Commission to con- 
sider it as a separate regulatory initiative. See 
Securities Exchange Act Release No. 13149 
(Jan. 10, 1977), 42 FR 3312 (Jan. 18, 1977). 
That proposed amendment has attracted a broad 
range of adverse comment and presents policy 
questions that extend beyond Section 11(a), 
particularly since the foreign secrecy law and 
other problems it addresses are present regard- 
less of whether foreign intermediaries effect 
transactions through their own affiliates or 
through unaffiliated exchange members. The 
Commission has determined not to make a de- 
cision with respect to the adoption or with- 
drawal of that proposed amendment in the con- 
text of the Section 11(a) rulemaking pro- 
ceedings. 


6°The term ‘‘member’ of an exchange is de- 
fined under Section 3(a)(3)(A) of the Act, 15 
U.S.C. 78c(a)(3)(A), and includes any natural 
person permitted to effect transactions on the 
floor of the exchange without the services of 
another person acting as broker and any regis- 
tered broker or dealer with which such a natu- 
ral person is associated. 


Section 11(a)(1).*! In addition, the Commission 
adopted the proprietary trading rule (Rule 
11a1-1(T)) in the January 1973 Release and 
today announced the adoption of the effect 
versus execute rule (Rule 11a2-2(T)). Both rules 
permit a member to effect proprietary trans- 
actions under specifically prescribed con- 
ditions.°? The following discussion reviews sev- 
eral matters of importance to a member's pro- 
prietary transactions under Section 11(a), in- 
cluding technical amendments being made to the 
proprietary trading rule (Rule 11a1-1(T)), and 
the application of Section 11(a) to floor trading 
activities and specialists’ investment account 
transactions. Also discussed below is a rule- 
making petition filed by the NYSE. 


A. The 


Proprietary 
11a1-1(T)) 


Trading Rule (Rule 


Under Section 11(a)(1)(G), a member may ef- 
fect transactions for its own account if (i) the 
member satisfies the “business Mix” test con- 
tained in Section 11(a)(1)(G)(i), and (ii) the 
transaction is effected in accordance with Com- 
mission. rules which, as a minimum, assure that 
such transactions are not inconsistent with the 
maintenance of fair and orderly markets and 
yield priority, parity, and precedence to orders 
for the accounts or persons who are not mem- 
bers or associated persons of members. Rule 
11a1-1(T) implements the proprietary trading 
exemption of Section 11(a)(1)(G). Comments on 
this rule were reviewed in the March 1977 Re- 
lease. > 


The Commission has adopted several technical 
amendments to Rule 11a1-1(T). Paragraph (a) of 
the rule is amended to clarify the fact that a 
member’s compliance with the terms of Rule 
11a1-1(T) would be deemed also to be com- 
pliance with Section 11(a) (1)(G)(ii). Paragraph 
(c) of the rule is amended to provide greater 
specificity with respect to the point at which a 
member must announce or otherwise indicate to 
the specialist and to other members then pre- 
sent for trading that he is presenting an order 





©1See text accompanying nn. 4-7 supra. 

62 See text accompanying nn. 32-52 supra. 
63March 1977 Release, Appendix A, at text 
accompanying nn. 17-30. See also response of 


the New York Stock Exchange, Inc. (received 
July 25, 1977), File No. S7-613. 
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for the account of a member. In addition, para- 
graph (d) is amended to provide greater speci- 
ficity with respect to the point at which the 
yielding requirement of that paragraph attaches. 
The remaining amendments provide clarification 
or are grammatical. 


The Commission has not adopted Rule 
11a1-1(T) in a permanent form for several rea- 
sons. First, the general prohibition of Section 
11(a)(1) will not be fully effective until May 1, 
1978. Consequently, neither the Commission nor 
the exchanges have had any opportunity io test 
the operation of Rule 11a1-1(T) in any active 
trading environment in which Section 11(a) is 
fully effective. Second, while it is unclear at 
this time whether the order identification pro- 
cess and yielding requirements are practicable, 
that doubt may not be resolved until after May 
1, 1978.°* The Commission plans to continue 
its review of Rule 11a1-1(T) and to consider 
this question at a later date.®°> 


B. Floor Trading Activities 


The term “floor trading’’ describes proprietary 
trading (other than market making activities) 
conducted by exchange members on the equity 





64There would seem to be no reason, however, 
to question the practicality of the rule in con- 
texts other than active trading situations involv- 
ing multiple parties. 


65Certain commentators on the January 1976 
Release raised questions concerning the ‘‘busi- 
ness mix’’ test of Section 11(a)(1)(G)(i). In par- 
ticular, it was contended that market making 
revenues and investment advisory fees should be 
included within the types of revenue satisfying 
that test. The types of activities specified in 
Subsection (G)(i) refer essentially to the distri- 
bution of securities, the purchase or sale of 
securities on an agency or principal basis in 
transactions with customers, and “related activi- 
ties.” While market making activities involving 
the purchase or sale of securities to or from 
customers are “‘related’’ to those functions, fees 
for money management and other advisory func- 
tions do not appear to the Commission to be so 
related and the income derived from these acti- 
vities may not be included among revenues satis- 
fying that test. 
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floors of national securities exchanges. Floor 
trading transactions are thus distinguished from 
other members’ proprietary transactions initiated 
from off the floor. Rule 11a1-1,°° adopted 
under the version of Section 11(a) which was in 
effect before adoption of the 1975 Amendments 
and which authorized the Commission to regu- 
late or prevent floor trading by exchange mem- 
bers, currently permits floor traders grand- 
fathered under Section 11(a)(3) to effect trans- 
actions on the exchange floor for their own 
accounts under certain conditions. 


Effective May 1, 1978, Section 11(a)(1) will 
make it unlawful, subject to exemptions under 
that provision and rules adopted thereunder, for 
a member to effect a transaction for its own 
account on an exchange to which it belongs. 
The two statutory exemptions to the general 
prohibition of Section 11(a)(1) that might be 
thought to apply to most floor trading trans- 
actions are Subsection (E) for “natural persons,” 
and Subsection (G) for proprietary trading by 
exchange members.°” 


The Commission thoroughly considered the 
availability of those two exemptions in the Jan- 
uary 1976 Release and in the March 1977 Re- 
lease®* and continues to believe for the reasons 
then stated that the natural person exemption 
under Subsection (E) was intended to apply 
only to transactions for a member's associated 
natural persons and transactions for the dis- 
cretionary accounts of natural persons. Trans- 
actions for the account of a natural person 
member are not exempted under Subsection (E). 
Moreover, the proprietary trading exemption 
under Subsection (G) is conditioned by a pro- 
viso that requires members using the exemption 
to be primarily engaged in the business of un- 





6617 CFR 240.11a-1. 


67Since floor traders do not have market mak- 
ing responsibilities, act as block positioners, 
quote two-sided markets, or make other man- 
datory contributions to market liquidity, the ex- 
emption under Section 11(a)(1)(A) for market 
making transactions does not apply to their ac- 
tivities. The Section 11(a) exemptions for sta- 
bilizing, arbitrage and hedge transactions are un- 
likely to apply to floor trading transactions. 


68 January 1976 Release, at text accompanying 
nn. 26-27 and n. 27; March 1977 Release, at 
text accompanying nn. 86-123. 





derwriting and distributing securities issued by 
other persons, selling securities to customers and 
acting as broker, or any one or more of such 
activities, and whose gross income normally is 
derived principally from such business and re- 
lated activities. Most floor traders do not engage 
to any significant extent in other lines of busi- 
ness, such as those enumerated in that proviso, 
and are therefore unable to rely upon Sub- 
section (G). Accordingly, in the absence of an 
exemptive rule under Section 11(a)(1)(H), most 
floor traders will be prohibited from effecting 
transactions for their own accounts. 


Nevertheless, floor traders who do not qualify 
for the Subsection (G) exemption are not neces- 
sarily forced to leave exchange floors after May 
1, 1978. Although required to cease traditional 
floor trading, they may engage in other floor 
activities permitted under Section 11(a). For ex- 
ample, Section 11(a) would not impede floor 
traders from becoming competing specialists on 
the stock exchanges, or from otherwise assuming 
market making obligations pursuant to rules 
which exchanges may wish to formulate in the 
future, in order to qualify for the market 
making exemption under Section 11(a)(1)(A). 
On the options exchanges, floor members trade 
for their account as market makers and qualify 
for the market making exemption under Section 
11(a)(1)(A) when acting in that capacity.°? 





6°Those floor members include market makers, 
specialists, and registered options traders. They 
are generally subject to both affirmative and 
negative obligations while engaged in executing 
principal transactions on the floors of the op- 
tions exchanges with respect to any class of 
option contract. See Rules 170(b) and (d) and 
958(b) and (c), American Stock Exchange Guide 
(CCH) 949310, 949758; Rule 8.7, Chicago Board 
Options Exchange Guide (CCH) 42277; Rule 6 
of Article XLVII, Midwest Stock Exchange 
Guide (CCH) 2096; Section 79 of Rule VI, 
Pacific Stock Exchange Guide (CCH) 44278; Rule 
1014(a) and (c), Philadelphia Stock Exchange 
Guide (CCH) 93014. 


Rule 11b-1 under the Act, 17 CFR 240.11b-1, 
regulates the conduct of specialists and essen- 
tially requires a member registered as a specialist 
with an exchange to be subject to both affirma- 
tive and negative obligations in connection with 
his dealer function. To the extent options floor 
members have assumed those obligations when 
trading in a class of options, their trading may 


On December 23, 1977, the NYSE urged the 
Commission to adopt exemptive rules for several 
specific kinds of member proprietary trading, 
including floor trading.7° The other suggestions 
are reviewed below. In particular, the NYSE 
suggested that a rule be adopted to exempt 
transactions executed on the floor, or through 
the facilities, of an exchange by a competitive 
trader registered as such with an exchange pur- 
suant to a rule equivalent to NYSE Rule 111.7! 


The Commission has carefully considered the 
NYSE’s proposals, but does not believe it would 
now be appropriate to adopt an exemption for 
floor trading wihch the Congress previously de- 
clined to adopt.’?? Moreover, the proprietary 
trading exemption under Section 11(a)(1)(G) 
contains a specific yielding requirement as a 
limitation. It would not appear consistent with 
the purposes of Section 11(a)(1), particularly in 
connection with the concerns expressed over the 
special trading advantages enjoyed by members 
located on exchange floors,’* to adopt a speci- 





be viewed as specialist trading and would satisfy 
the first part of the definition of market maker 
under Section 3(a)(38), 15 U.S.C. 78c(a)(38), 
which includes “‘any specialist permitted to act 
as a dealer.” Therefore, such trading would 
qualify for the market making exemption under 
Section 11(a)(1)(A). 


Market makers on the Pacific Stock Exchange, 
Inc. and registered options traders on the Phila- 
delphia Stock Exchange, Inc., however, are not 
subject to any affirmative obligation imposed by 
rule, in connection with trading outside of their 
assigned classes of option contracts. Section 79 
of Rule VI, Pacific Stock Exchange Guide 
(CCH) 44278; Rule 1014(d) and (i), Philadelphia 
Stock Exchange Guide (CCH) 43014. 
Those activities, therefore, do not qualify for 
i “jean making exemption in Section 11(a) 
1)(A). 


79 Letter from James E. Buck to Andrew M. 
Klein (Dec. 23, 1977), File No. S7-613. 


71See, e.g., New York Stock Exchange Guide 
(CCH) 42111. 


72Former Rule 19b-z contained an exemption 
for registered floor traders. See Rule 19b- 
2(a)(6), 17 CFR 240.19b-2(a)(6) (1973). See 
also March 1977 Release, at text accompanying 
nn. 89-111. 


73 House Report, at 54-55. 
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fic exemption for floor trading without a com- 
parable yielding requirement. In addition, it may 
not be appropriate to accord more privileged 
status to floor trading transactions than that 
accorded to other members’ proprietary trans- 
actions under Section 11(a)(1)(G), particularly 
in view of the “business mix’ test in Section 
11(a)(1)(G)(i).. Accordingly, the Commission 
does not believe that it should act favorably on 
the NYSE’s suggestion at this time. Nevertheless, 
the NYSE’s letter is annexed in full text to this 
Release, and the Commission encourages com- 
mentators who see some merit to the NYSE’s 
proposals to submit detailed comments _re- 
sponding to the Commission’s concerns. The 
Commission will carefully consider all such com- 
ments. 


C. Specialists’ Investment Account Transactions 


In the January 1976 Release, the Commission 
suggested that specialists’ transactions for their 
investment accounts would not qualify for any 
exemption under Section 11(a)(1), other than 
perhaps Section 11(a)(1)(G), and asked on what 
basis such an exemption, if any, should be 
framed.7* Commentators on that question unan- 
imously favored an exemption which would per- 
mit investment transactions by any specialist. 
The NYSE, for example, stated that specialists’ 
investment account transactions are subject to 
rules governing trading in specialty securities and 
should qualify for an absolute exemption regard- 
less of the “‘business mix’’ test under Section 
11(a)(1)(G)(i). It argued that “investment” ac- 
counts essentially are a matter of bookkeeping 
to establish capital gains tax treatment and 
thereby to assist the specialist in accumulating 
inventory in its specialty stocks.7> The Phila- 
delphia Stock Exchange, Inc., and one other 
commentator agreed for similar reasons.’ © 


While Section 11(a)(1) does not provide a spe- 
cific exemption for trading by specialists for 
investment accounts, the exemption under Sec- 
tion 11(a)(1)(A) covers transactions by a dealer 
acting in the capacity of market maker. Since 





74 January 1976 Release, Question 3. 


7’ Response of the New York Stock Exchange, 
Inc. (June 25, 1976), File No. S7-613. 


7©Responses of the Philadelphia Stock Ex- 
change, Inc. (May 4, 1976), and Ferris & Com- 
pany Incorporated (July 13, 1976), File No. 
$7-613. 


448/SEC DOCKET 


the term “‘market maker’’ is defined under Sec- 
tion 3(a)(38) to include any specialist permitted 
to act as a dealer, a specialist may be entitled 
to rely upon the market making exemption to 
the extent he effects any transaction within the 
performance of his obligations to the market.’” 
The market maker exemption would not, how- 
ever, be available for transactions by specialists 
which represent investment or trading decisions 
outside the ambit of their market making func- 
tions. 


D. NYSE Rulemaking Petition 


As noted earlier, the NYSE urged the Com- 
mission to adopt two exemptive rules. The first 
exemption would permit a member to effect 
transactions on behalf of its covered accounts 
through transmission of orders for such accounts 
from off the trading floor of the exchange to 
an unaffiliated member. The Commission be- 
lieves its effect versus execute rule adequately 
addresses that matter.7" The NYSE’s second ex- 
emption would permit members to conduct 
floor trading activities under certain conditions 
and to effect proprietary transactions in listed 
bonds, as part of special offerings and bids and 
exchange distributions and acquisitions under 
NYSE Rules 391 and 392,”7° and in the course 
of liquidating positions established at the re- 
quest of a duly authorized official. The NYSE 
suggestion for a floor trading exemption was 
considered above. The Commission’s determina- 
tions with respect to the NYSE’s other sug- 
gestions are set forth below. As noted above, 
however, the Commission invites comments on 
all of the NYSE’s proposals, and will carefully 
evaluate those comments. 


1. Principal bond transactions 


The NYSE suggested an exemption for mem- 
bers’ proprietary transactions in listed bonds 
which are effected to facilitate an order of a 





77§$ee, eg., Section 11(b) of the Act and Rule 
11b-1 thereunder. 


78See n. 43 supra. 


79New York Stock Exchange Guide (CCH) 
42391, 2392. 





public customer.2° NYSE members are required 
to effect only odd-lot listed bond buisness on 
the NYSE®! and, as a result, are not prevented 
from conducting a listed bond business in the 
over-the-counter market. Section 11(a)(1)(B) 
provides an exemption covering any transaction 
for the account of an odd-lot dealer in a secur- 
ity in which he is so registered. The NYSE, 
may, accordingly, wish to formulate rules for a 
new class of odd-lot bond dealers satisfying this 
exemption. Such rules would require Com- 
mission approval under Section 19(b) of the Act 
and should ensure that a registered odd-lot dealer 
in listed bonds is acting solely in the capacity 
of an odd-lot dealer. 


The specific exemption requested by the NYSE 
raises several significant problems. Although its 
objective would be to facilitate public cus- 
tomers’ orders, the NYSE rule suggestion does 
not contemplate a requirement that the trans- 
action exempted be necessary in order to fill 
such orders or even that the member possess 
such an order before. effecting a proprietary 
transaction. In view of these problems and the 
absence of a demonstrated basis on which to 
adopt a rule such as that suggested by the 
NYSE, the Commission does not believe that it 
should act favorably on that suggestion at this 
time. 


2. Special distributions and acquisitions 


The NYSE suggested the adoption of an ex- 
emption for exchange member distribution and 
acquisition activities effected under NYSE Rules 
391 and 392. Those rules allow members to 
assist customers in the acquisition or disposition 
of large blocks of securities by taking positions 
in these securities, or to engage other members 
in the effecting of special exchange distributions 
or acquisitions.® 2 


The NYSE indicated that members’ activities 
under NYSE Rules 391 and 392 have an “ac- 





®°Other commentators made similar suggestions. 
Responses of Asiel & Co. (June 30, 1977 and 
June 14, 1976) and Mabon Nugent & Co. (May 
10, 1977 and April 19, 1976), File No. S7-613. 


S'NYSE Rule 396, New York Stock Exchange 
Guide (CCH) 92396. 


82 Response of the New York Stock Exchange, 
Inc. (received July 25, 1977), File No. S7-613. 


knowledged benefit to the execution of customer 
orders.” The NYSE did not provide any ex- 
planation of those benefits. Moreover, the NYSE 
suggestion did not address possible alternative 
courses of action available to members under 
Section 11(a)(1). Accordingly, the Commission 
does not believe that a sufficient basis under 
Section 11(a) has been established upon which 
to act favorably on that suggestion and has not 
determined to do so at this time. 


3. Proprietary transactions effected at a floor 
official’s request 


The NYSE suggested the adoption of a rule 
exempting floor members’ proprietary trans- 
actions effected at the request of an exchange 
official to correct order imbalances and the liq- 
uidation of any position so acquired. The NYSE 
pointed out that these activities currently are 
permissible under Rule 11a-1. The NYSE, how- 
ever, did not provide any justification to sup- 
port such an exemption. Moreover, the Congress 
declined to adopt a similar exemption that was 
contained in former Rule 19b-2.°? In addition, 
the NYSE did not submit any information with 
respect to benefits to the exchange market that 
would be produced by such transactions. The 
NYSE rules provide for the appointment of 
temporary specialists to assist regular and relief 
specialists in correcting order imbalances.** To 
the extent transactions by such temporary spe- 
cialists are effected in compliance with the af- 
firmative and negative obligations of specialists, 
they qualify for exemption under Section 
11(a)(1)(A). The NYSE did not demonstrate 
any need for an additional exemption for trans- 
actions effected by other members at the re- 
quest of a floor official. Accordingly, the Com- 
mission has not determined to act favorably on 
that suggestion at this time. 


Vil. WITHDRAWAL OF OTHER RULE PRO- 
POSALS 


A. The Proposed Priority Rule (Rule 11a2-1) 


The priority rule was proposed in the March 
1977 Release. It was intended to address, in a 
fashion that eliminated special treatment for dif- 
ferent classes of proprietary transactions, the 





53Rule 19b-2(a)(7), 
(1973). 


S4NYSE Rule 104.17, New York Stock Ex- 
change Guide (CCH) 42104.17. 


17 CFR 240.19b-2(a)(7) 
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concerns expressed by the Congress that ex- 
change members not be permitted time and 
place advantages over the public in their deal- 
ings on exchanges. To accomplish this, the pri- 
ority rule would permit all exchange members 
(including floor traders) to effect proprietary 
transactions regardless of whether they could 
meet the ‘‘business mix” test contained in the 
proprietary trading exemption § in _ Section 
11(a)(1)(G)(i). The priority rule would require 
all members’ proprietary trading (other than 
odd-lot dealers’ transactions) to yield priority to 
non-members’ orders, notwithstanding whether a 
statutory exemption under Section 11(a) would 
otherwise be available. The priority rule was 
proposed pursuant to the Commission’s power 
to exempt transactions under Section 11(a) 
(1)(H) and its power to regulate dealer trans- 
actions under Sections 11(a)(2), 11(b) and 
15(c)(5). 


Commentators strongly opposed the priority 
rule. They argued that there is not sufficient 
justification for restricting the statutory ex- 
emptions under Section 11(a)(1) and that non- 
member proprietary transactions would not be 
governed by the priority rule and therefore 
would enjoy a competitive advantage over sim- 
ilar member orders. They also argued that a 
member's associated person would not be im- 
peded from using available exemptions under 
Section 11(a)(1) and, as a result, a member 
would simply avoid the priority rule by shifting 
proprietary transactions into the account of its 
associated person. Others had doubts about the 
mechanical feasibility of the priority rule. Fi- 
nally, commentators argued that the Commission 
lacks the authority to limit the availability of 
the market-making exemption under Section 
11(a)(1)(A) and the authority to exempt pro- 
prietary transactions by members not meeting 
the “business mix” test under Section 
11(a)(1)(G) (i). 


The Commission believes that it has the author- 
ity to adopt the priority rule. Nevertheless, the 
Commission has determined to withdraw pro- 
posed Rule 11a2-1 primarily because it believes 
that it would be more appropriate to consider 
the policy questions associated with priority in 
the context of its actions to facilitate the es- 
tablishment of a national market system.*® 5 





®Sin its recent statement regarding the de- 
velopment of a national market system, the 
Commission stated that one of the basic tenets 
of a national market system was the assurance 
of auction-type trading protections for all public 
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B. The 
11a1-3) 


Proposed Single Fee Rule (Rule 


The single fee rule was proposed in March 
1977. It would exempt transactions by any ex- 
change member for a discretionary account if 
the member did not charge that account any 
separate fee based on transactions. It would not, 
however, preclude payment of commissions by 
the managed institutional account to an unaf- 
filiated broker. The single fee rule was proposed 
pursuant to the Commission’s authority in Sec- 
tion 11(a)(1)(H). 


The single fee rule attracted considerable adverse 
comment. Non-member financial intermediaries 
suggested that the rule would permit exchange 
members to combine money management and 
brokerage and would therefore be inconsistent 
with the purposes of Section 11(a) and outside 
of the Commission’s authority to adopt ex- 
emptive rules under Section 11(a)(1)(H). Com- 
mentators also contended that the single fee 
rule would produce new problems such as “re- 
verse churning,” inflated management fees, re- 
ciprocal practices among members which manage 
institutional accounts, and generally higher costs 
to managed institutional accounts. Moreover, 
others argued, the single fee rule would impose 
a de facto obligation on institutional fiduciaries 
to seek exchange membership and would present 
a number of practical difficulties to money 
managers in light of state laws that limit the 
amount of management fees which investment 
managers may receive. Finally, commentators as- 
serted that the single fee rule would impose an 
untested pricing concept on the securities indus- 
try and would eliminate the pricing flexibility 
and unrestricted choice of services that a man- 
aged institutional account may find important. 


The Commission is withdrawing the single fee 
rule because the adoption of the effect versus 
execute rule (Rule 11a2-2(T)) makes the adop- 
tion of the single fee rule unnecessary at this 
time. The single fee rule would provide only a 
limited exemption from Section 11(a) for cer- 
tain types of accounts which, the Commission 
believes, will benefit from the effect versus ex- 
ecute rule.®® 





limit orders and the execution of all such orders 
on the basis of time and price priority alone. 
Securities Exchange Act Release No. 14416 
(Jan. 26, 1978), 43 FR 4354 (Feb. 1, 1978). 


®6See also n. 50 supra. 





Vil. STATUTORY BASIS 

The Securities and Exchange Commission, acting 
pursuant to the Securities Exchange Act of 
1934, and particularly Sections 2, 3, 6, 10, 11, 
11A, 15 and 23 thereof (15 U.S.C. 78b, 78c, 
78f, 78j, 78k, 78k-1, 780 and 78w), hereby 
adopts Rule 11a1-2 and Temporary Rule 11a2- 
2(T) and amendments to Rule 11a1-1(T). The 
Commission has determined that these rules and 
amendments are consistent with the purposes of 
Section 11(a), the protection of investors, and 
the maintenance of fair and orderly markets. 
The Commission further deems Temporary Rule 
11a2-2(T) to be necessary and appropriate in 
the public interest and for the protection of 
investors and to maintain fair and orderly mar- 
kets. 


With respect to substantive revisions of Tempo- 
rary Rule 11a2-2(T), notice of the subjects and 
issues addressed by that rule and those revisions 
has been provided in the January 1976 and 
March 1977 Releases. The prohibition on trans- 
action-related compensation is consistent with 
the Commission’s previously published view that, 
subject to the statutory exemptions in Section 
11(a)(1), Section 11(a) prohibits an exchange 
member from executing or arranging to have 
other members execute transactions on the ex- 
change for an account over which that member 
or its associated person exercises investment dis- 
cretion. A specific prohibition on transaction- 
related compensation was incorporated in the 
single fee rule, proposed Rule 11a1-3. The Com- 
mission stated in the March 1977 Release that 
its rule proposals were in many respects dif- 
ferent solutions to the same problem and that 
the Commission might choose some of the prin- 
ciples set forth at that time while discarding 
others. The other revisions made in Rules 11a1- 
1(T), 11a1-2, and 11a2-2(T) are technical or 
clarifying in nature. The prompt adoption of 
Temporary Rule 11a2-2(T), moreover, is neces- 
sary to provide immediate guidance to members 
of national securities exchanges with respect to 
the application of Section 11(a), as discussed 
above. Accordingly, the Commission finds, pur- 
suant to the Administrative Procedure Act (5 
U.S.C. 551 et seq.), that further notice and 
public procedure are not necessary.*” Neverthe- 
less, comments are being solicited on these rules 
so that the Commission can consider whether 
additional action may be necessary, either be- 
fore or after May 1, 1978. 


The Commission finds that the rules and amend- 
ments being adopted today will not impose any 
burdens on competition that are not necessary 
or appropriate in furtherance of the purposes of 
the Act. The amendments to Rule 11a1-1(T) are 
technical in nature and do not impose any ad- 
ditional burden on competition. The adoption 
of Rule 11a1-2 will establish an exemption per- 
mitting members to effect transactions for asso- 
ciated persons and their customers and may in- 
crease competition on exchanges. Accordingly, 
that rule does not impose any additional burden 
on competition. In adopting Temporary Rule 
11a2-2(T), the Commission is providing certain 
exemptive relief for many exchange members, 
but that action does not remove all burdens on 
competition in money management by exchange 
members imposed by Section 11(a). Burdens on 
competition resulting from Section 11(a), in the 
context of the Commission’s rulemaking actions, 
have been discussed above.*®® 


Part 241 of Chapter II of Title 17 of the Code 
of Federal Regulations is amended, effective im- 
mediately, by the inclusion of this release there- 
in. Part 240 of Chapter II of Title 17 of the 
Code of Federal Regulations is amended, effec- 
tive May 1, 1978, as follows: 


§240.11a1-1(T) Transactions yielding priority, 
parity, and precedence. 


(a) A transaction effected on a national securi- 
ties exchange for the account of a member 
which meets the requirements of Section 
11(a)(1)(G)(i) of the Act shall be deemed, in 
accordance with the requirements of Section 
11(a)(1)(G)(ii), to be not inconsistent with the 
maintenance of fair and orderly markets and to 
yield priority, parity, and precedence in ex- 
ecution to orders for the account of persons 
who are not members or associated with mem- 
bers of the exchange if such transaction is ef- 
fected in compliance with each of the following 
requirements: 


(1) A member shall disclose that a bid or 
offer for its account is for its account to any 
member with whom such bid or offer is placed 
or to whom it is communicated, and any mem- 
ber through whom that bid or offer is com- 
municated shall disclose to others participating 
in effecting the order that it is for the account 
of a member. 








57See 5 U.S.C. 553(b). 


88See also January 1976 Release and March 
1977 Release. 
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(2) Immediately before executing the order, a 
member (other than the specialist in such secur- 
ity) presenting any order for the account of a 
member on the exchange shall clearly announce 
or otherwise indicate to the specialist and to 
other members then present for the trading in 
such security on the exchange that he is pre- 
senting an order for the account of a member. 


(3) Notwithstanding rules of priority, parity, 
and precedence otherwise applicable, any mem- 
ber presenting for execution a bid or offer for 
its Own account or for the account of another 
member shall grant priority to any bid or offer 
at the same price for the account of a person 
who is not, or is not associated with, a mem- 
ber, irrespective of the size of any such bid or 
offer or the time when entered. 


(b) A member shall be deemed to meet the 
requirements of Section 11(a)(1)(G)(i) of the 
Act if during its preceding fiscal year more than 
50 percent of its gross revenues was derived 
from one or more of the sources specified in 
that Section. A member may rely on a list of 
members which are stated to meet the require- 
ments of Section 11(a)(1)(G)(i) if such list is 
prepared, and updated at least annually, by the 
exchange. In preparing any such list, an ex- 
change may rely on a report which sets forth a 
statement of gross revenues of a member if 
covered by a report of independent accountants 
for such member to the effect that such report 
has been prepared in accordance with generally 
accepted accounting principles. 


§240.11a1-2 Transactions for certain accounts 
of associated persons of members. 


A transaction effected by a member of a na- 
tional securities exchange for the account of an 
associated person thereof shall be deemed to be 
of a kind which is consistent with the purposes 
of Section 11(a)(1) of the Act, the protection 
of investors, and the maintenance of fair and 
orderly markets if the transaction is effected 


(a) for the account of and for the benefit of 
an associated person, if, assuming such trans- 
action were for the account of a member, or 


(b) for the account of an associated person 
but for the benefit of an account carried by 
such associated person, if, assuming such ac- 
count were carried on the same basis by a 
member, the member would have been per- 
mitted, under Section 11(a) of the Act and the 
other rules thereunder, to effect the transaction; 
Provided, however, That a transaction may not 
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be effected by a member for the account of 
and for the benefit of an associated person 
under Section 11(a)(1)(G) of the Act and Rule 
11a1-1(T) thereunder unless the associated per- 
son derived, during its preceding fiscal year, 
more than 50 percent of its gross revenues from 
One or more of the sources specified in Section 
11(a)(1)(G)(i) of the Act. 


§240.11a2-2(T) Transactions effected by ex- 
change members through other members. 


(a) A member of a national securities exchange 
(the “initiating member’) may not effect a 
transaction on that exchange for its own ac- 
count, the account of an associated person, or 
an account with respect to which it or an asso- 
ciated person thereof exercises investment dis- 
cretion unless: 

(1) 


the transaction is of a kind described in 


paragraphs A through H of Section 11(a)(1) of 
the Act and is effected in accordance with ap- 
plicable rules and regulations thereunder; or 


(2) the transaction is effected in compliance 
with each of the following conditions: 


(i) the transaction is executed on the floor, or 
through use of the facilities, of the exchange by 
a member (the “executing member’) which is 
not an associated person of the initiating mem- 
ber; 


(ii) the order for the transaction is transmitted 
from off the exchange floor; 


(iii) neither the initiating member nor an asso- 
ciated person of the initiating member partici- 
pates in the execution of the transaction at any 
time after the order for the transaction has 
been so transmitted; and 


(iv) in the case of a transaction effected for 
an account with respect to which the initiating 
member or an associated person thereof exer- 
cises investment discretion, neither the initiating 
member nor any associated person thereof re- 
tains any compensation in connection with ef- 
fecting the transaction; Provided, however, That 
this condition shall not apply to the extent that 
the person or persons authorized to transact 
business for the account have expressly provided 
otherwise by written contract referring to Sec- 
tion 11(a) of the Act and this section executed 
on or after March 15, 1978, by each of them 
and by such exchange member or associated 
person exercising investment discretion. 





(b) For purposes of this section, a member 
“effects” a securities transaction when it per- 
forms any function in connection with the pro- 
cessing of that transaction, including, but not 
limited to, (a) transmission or an order for ex- 
ecution, (2) execution of the order, (3) clear- 
ance and settlement of the transaction, and (4) 
arranging for the performance of any such func- 
tion. 


(c) For purposes of this section, the term 
“compensation in connection with effecting the 
transaction” refers to compensation directly or 
indirectly received or calculated on a trans- 
action-related basis for the performance of any 
function involved in effecting a securities trans- 
action. 


(d) A member, or an associated person of a 
member, authorized by written contract to re- 
tain compensation in connection with effecting 
transactions pursuant to paragraph (a)(2)(iv) of 
this section shall furnish at least annually to the 
person or persons authorized to transact busi- 
ness for the account a statement setting forth 
the total amount of all compensation retained 
by the member or any associated person thereof 
in connection with effecting transactions for 
that account during the period covered by the 
statement, which amount shall be exclusive of 
all amounts paid to others during that period 
for services rendered in effecting such trans- 
actions. 


(e) A transaction effected in compliance with 
the requirements of this section shall be deemed 
to be of a kind which is consistent with the 
purposes of Section 11(a)(1) of the Act, the 
protection of investors, and the maintenance of 
fair and orderly markets. 


(Secs. 2, 3, 4, 6, 7, 11, 18, 89 Stat. 97, 104, 
110, 111, 121, 155 (15 U.S.C. 78b, 78c, 78f, 
78k, 78k-1, 780, 78w); Secs. 2, 3, 10, 23, 48 
Stat. 881, 882, 891, 901, as amended (15 
U.S.C. 78j)). 


As indicated above, the Commission is interested 
in receiving further comment on the various 
actions it has announced today. The Com- 
mission is particularly interested in commenta- 
tors’ views concerning: 


(i) the Commission’s confirmation of 


emption contained in Section 
11(a)(1)(E) of the Act to exchange 
member transactions effected for ac- 
counts of the member’s associated nat- 
ural persons and discretionary accounts 
of natural persons; 


(ii) adoption of Temporary Rule 
11a2-2(T) in the form set forth above, 
especially: 


(a) the contractual provision set 
forth in the proviso to paragraph 
(a)(2)(iv) of the rule; 


(b) the definitions of the term “ef- 
fect” and “compensation in connec- 
tion with effecting the transaction” set 
forth in paragraphs (b) and (c) of the 
rule, respectively; and 


(c) the disclosure requirement set 
forth in paragraph (d) of the rule; and 


(iii) the Commission’s determination 
to refrain from taking rulemaking ac- 
tion at this time to implement the 
suggestions advanced by the NYSE in 
its letter of December 23, 1977,°° es- 
pecially with respect to: 


(a) exemptive relief for floor traders, 
either through an additional rule or 
revision of the Commission's interpre- 
tation of the “natural person” exemp- 
tion; 


(b) exemptive relief to permit ex- 
change members to execute trans- 
actions in listed bonds as principal on 
the floor; 


(c) exemptive relief to permit ex- 
change members to execute principal 
transactions in accordance. with ex- 
change rules governing special distribu- 
tions on exchanges, such as NYSE 
Rules 391 and 392; and 


(d) exemptive relief for principal 
transactions effected at the request of 
a floor official to correct an order 
imbalance (or to liquidate a position 
so acquired). 





its prior interpretation confining the 
availability of the “natural person” ex- 


89See n. 43 supra and text accompanying nn. 
70-73 & nn. 78-84. 
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To facilitate public comment on the foregoing 
matters, the NYSE’s letter of December 23, 
1977, is published in full as Appendix A to this 
Release. Commentators who wish to urge that 
the Commission take action to implement any 
of the NYSE’s requests should take special care 
to demonstrate how such action would be con- 
sistent with Section 11(a), its purposes and legisla- 
tive history, and the views of the Commission 
articulated herein and in the January 1976 and 
March 1977 Releases. 


Notwithstanding this solicitation of additional 
comments, persons affected by Section 11(a) of 
the Act should not refrain from taking such 
steps as may appear necessary to them to en- 
sure that they are in a position to comply fully 
with that Section and the Commission’s rules 
and interpretations thereunder announced in this 
Release. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





Appendix A 


December 23, 1977 


Andrew M. Klein, Esq. 

Director, 

Division of Market Regulation 
Securities and Exchange Commission 
500 North Capito! Street, N.W. 
Washington, D.C. 20549 


Dear Mr. Klein: 


Given the impending effectiveness of Section 
11(a) of the Securities Exchange Act of 1934, 
as amended, and the consensus of concern as to 
its likely ramifications, the Exchange thought it 
might prove useful to indicate its perception of 
the minimum implementive rulemaking which 
commends itself for Commission action, at this 
time. For these purposes, it is assumed that, 
except as indicated herein, rules previously 
adopted or proposed under the Section will be 
withdrawn or repealed. 
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Section 11(a) prohibits an exchange member 
from effecting a transaction on that exchange 
for his own account, that of an associated per- 
son or an account over which either exercises 
investment discretion. Various exceptions are 
specified in the Section which afford relief pri- 
marily with respect to firm proprietary trading. 
Briefly, the exemptions pertain to: market 
makers (11(a)(1)(A)), odd-lot dealers (11(a) 
(1)(B)), stabilizing transactions (11(a)(1)(C)), 
arbitrage and hedge transactions (11(a)(1)(D)), 
transactions for natural persons (11(a)(1)(E)), er- 
ror corrections (11(a)(1)(F)), transactions for a 
member’s own account whose business is com- 
prised of specified types of activities and which 
are effected in compliance with commission 
rules not inconsistent with fair and orderly mar- 
kets (11(a)(1)(g)), and, any other transaction of 
a kind which the Commission, by rule, deter- 
mines is consistent with the purposes of 11(a), 
the protection of investors, and the maintenance 
of fair and orderly markets. 


Absent modification by Commission rule and 
assuming the strict interpretation of the work 
“effect’’ as well as the unavailability of the 
“natural Person’’ exemption for a member, as 
previously expressed in Commission releases on 
11(a)', transactions by Exchange members for 
their own accounts are virtually eliminated. 
Members of the Exchange are thus effectively 
prevented from simultaneously acting as money 
managers and as brokers for institutional  ac- 
counts. 


A further complication is that the exemption 
afforded in 11(a)(1)(G) provides no relief from 
the dilemma of an Exchange member trading 
for the firm account since in most instances it 
would be unable to meet the business mix re- 
quirement even were the unnerving complex 
problem of order identification satisfactorily re- 
solved. Additionally, the definition of “‘asso- 
ciated person,’’ under the Act, has been ex- 
tended beyond a “natural person’’ to include all 
manner of institutional affiliates, parents and 
subsidiaries; and the so-called ‘‘managed ac- 
count”’ may embody not only the exercise of 
discretion over impressively large pools of 
money but even the many modest types of 
managed capital such as church or other similar 
moderate portfolios. 
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1977). 
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Assuming the scenario described above, the 
Competitive Floor Trader would become a ves- 
tige of the past—deprived of his ‘‘natural’’ 
identity and unlikely to fit within the mold of 
the necessary gross income test of an SEC rule 
designed to implement Section 11(a)(1)(G)? — 
and this notwithstanding a fairly stringent sys- 
tem of regulation under SEC Rule 11a-1. The 
bond trader who, to accommodate the needs of 
his customer, trades on the Floor in Exchange 
listed bonds as principal, could no longer act in 
the best interests of that customer. His brother 
member who assumes a risk position at the 
request of a Floor official, (for the purpose of 
assisting the specialist in correcting order im- 
balances), would be restricted in liquidating 
positions so acquired. Each would be precluded 
from claiming an exemption since neither may 
be formally acting in the capacity of a specialist 
or market maker while in effect and in economic 
substance performing similar salutary functions. 
Those participating in Rules 391 and 392 Spe- 
cial Block Offerings and Distributions, not sus- 
ceptible or normal processing on the Exchange 
Floor, would be barred despite their acknowl- 
edged benefit to the execution of customer 
orders. 


Two points merit special mention. It has been 
the unanimous view of commentators that the 
Commission’s restrictive reading of the natural 
person exemption to apply only to a two-legged 
associated person and not to a two-legged mem- 
ber, is unreasonable. This conclusion is derived 
not only from the Congressionally defined term 
“member” (at Section 3(a)(3)(A) of the Act) 
which specifically includes natural persons, but 
equally, from the Commission’s suggestion that 
the Congress may have indulged in error in 
providing an exemption under 11(a)(1)(E). Clari- 
fication of this aspect would be helpful in re- 
storing the natural equilibrium and harmony of 
the statute and the intent of the Congress. 


Secondly, one cannot equitably ignore the much 
publicized dispute surrounding the appropriate 
meaning to be accorded the term to “effect” a 
transaction. The recent Report of the operative 
oversight subcommittees of the House Com- 
mittee on Interstate and Foreign Commerce 
(Committee Print No. 95-27, 95th Cong., 1st 
Sess. 1977, 9-11) made plain the view of the 
draftsmen that “‘effect’’ and “execute” are to be 
read as synonyms except that the _ initiating 





2 Rule 11a1-1(T) 


member should not share in the compensation 
to be received by the unaffiliated executing 
member for having made such brokerage ar- 
rangements. We understand that that construc- 
tion is not meant to preclude the initiating 
broker from providing a _ clearing function 
(which may be described as in the nature of a 
ministerial off-Floor transaction completion 
function) and being compensated therefor. 


Fully mindful that the files of the Commission - 
and the records of the Congress are replete with 
legal argumentation concerning the 11(a) rule 
proposals and initiatives, it is not our intention 
to retread those waters. Nor are we unappre- 
ciative of the creativity displayed and initiatives 
taken by the Commission in this complex area.* 
Rather, in that same spirit of reason and good 
faith, and taking into consideration the perhaps 
unintentional severe impact and implications of 
the Section as briefly described herein, we 
would respectfully request that the Commission, 
promptly act upon the following matters 
through the medium of its authority under 
11(a)(1)(H) and 23(a) of the Act and Rule IV 
of its Rules of Practice. It is suggested that 
each of the following matters (and those noted 
above) is consistent with the guidelines pro- 
nounced by the Committee of Conference “that 
the Commission has authority to exempt any 
transaction of any kind from the prohibitions if 
it determines that such exemption is not incon- 
sistent with the protection of investors and the 
public interest...[and] that such exemptive 
authority ... be exercised in a manner consistent 
with the purposes of the general prohibition and 





3These initiatives include the Commission’s pro- 
posal (Rule 11a1-2) that would tend to equate 
transactions for associated persons — whether for 
their own benefit or for that of their unaf- 


filiated customers— with those for members. 
The recent experience of the Exchange has de- 
monstrated that the absence of such a “look- 
through” provision has served as the major 
impediment to the “open access” espoused in 
Section 6(b)(2) of the Act by alienating likely 
and aspiring foreign (dominated) members and is 
of equal major and material concern to those 
existing domestic member organizations as are 
creatures of the increasing common _ holding 
company superstructures. 


Accordingly, the Exchange would commend its 
adoption at this time. 
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the expressions of Congressional intent.” (H.R. 
Rep. No. 94-229, 94th Cong., 


106). 


1. 


That the Commission, acting pursuant to its 
above stated authority, adopt a rule providing 


that: 


“A member (the ‘initiating member’) 
of a national securities exchange shall 
not be deemed ‘to effect’ a _ trans- 
action on such exchange within the 
meaning of Section 11(a)(1) of the 
Securities Exchange Act of 1934, pro- 
vided that the transaction is executed 
on the trading floor of such exchange 
by a member (the ‘executing member’) 
which is not the initiating member 
and is not an associated person of the 
initiating member and the order for 
such transaction is transmitted by the 
initiating member to the executing 
member from off the trading floor of 
such exchange. The foregoing shall not 
preclude the performance of a clearing 
function by the initiating member and 
the receipt of compensation therefor.” 


1st Sess. (1975), 


registered as such with an exchange 
pursuant to a rule equivalent to NYSE 
Rule 111; 


(2) principal transactions in listed 
bonds engaged in to facilitate an order 
of a public customer; 


(3) transactions executed on the 
floor of an exchange in conformity 
with procedures equivalent to those 
set forth in NYSE Rule 391 or 392: 
and 


(4) the liquidation of any position 
acquired by a member in proprietary 
transactions entered into at the re- 
quest of a duly authorized floor of- 
ficial to correct an order imbalance 


shall be deemed of a kind which is 
consistent with the purposes of Sec- 
tion 11(a)(1) of the Act, the pro- 
tection of investors, and the main- 
tenance of fair and orderly “markets.” 


3. That the Commission clarify by an official 


2. That the Commission adopt rules signifying Note, constituting a textual part of the fore- 
the consistency of the following types of trans- g0ing rules, or by separate rule (pursuant also 
actions with the provisions of Section 11(a)(1) to Section 3(b) of the Act) that: 
of the Act: 
a. the term “natural person,” for 
a. floor trading activities by Compe- purposes of Section 11(a)(1)(E), in- 
titive Traders; cludes a natural person who is a mem- 
ber of a national securities exchange; 
b. principal floor transactions in list- and 
ed bonds; 
c. transactions in conformity with nhac pee = ogni geil yo 
NYSE Rules 391 and 392; and their investment accounts are encom- 
d. proprietary transactions effected at passed by the language ‘‘any trans- 
the request of a duly authorized floor action by a dealer acting in the ca- 
official to correct an order imbalance, pacity of a market maker” within the 
and the liquidation of any position so meaning and intendment of Section 
acquired. 11(a)(1)(A) of the Act. 


A proposed formulation which would effectuate it eee gy gp Ago ae 
ri foregoing proposition might be cast in the 613 The staff of the Exchange would be ‘most 
ollowing terms. pleased to meet with members of the Com- 
“A transaction on a national securities mission or its designees. 
exchange by any “member” thereof, , 
as such term is defined at Section Sincerely, 
3(a)(3)(A) of the Act, as amended, 
partaking in the nature of: J. E. Buck 


(1) transactions executed on the 
floor or through the facilities of, an 
exchange, by a Competitive Trader 


cc: Mr. George A. Fitzsimmons (8) 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14564/March 15, 1978 


Administrative Proceeding File No. 3-5204 
In the Matter of the Application of 


INVESTMENT PLANNING, INC. 
140 West Ninth Street 
Dubuque, lowa 


and 


ERWIN J. HAFEMAN 
GEORGE H. WEITZEL 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION— 
REVIEW OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 
Payment of Unfair Prices to Customers 
Unlawful Sale of Restricted Stock 


Failure to Comply with Recordkeeping and Re- 
porting Requirements 


Wheré member firm of registered securities asso- 
ciation and its two principals repurchased the 
firm’s debentures from customers at unfair 
prices, unlawfully sold restricted stock, and 
failed to comply with recordkeeping and report- 
ing requirements, association’s findings of viola- 
tions sustained, but sanctions reduced in light of 
association’s finding that, in connection with 
most serious violations, applicants acted in good 
faith. 


APPEARANCES: 


Erwin J. Hafeman and George H. Weitzel, for 
Investment Planning, Inc., and pro se. 


Marshall H. Lichtenstein, for the National Asso- 
ciation of Securities Delaers, Inc. 


Investment Planning, Inc. (“IPI”), a member of 
the National Association of Securities Dealers, 





Inc. (“NASD”), and Erwin J. Hafeman and 
George H. Weitzel, IPI’s sole stockholders and 
officers, appeal from NASD disciplinary action. 
The NASD suspended IPI from membership in 
the association for one year, barred Hafeman 
and Weitzel from association with any of its 
members in a principal capacity, and censured 
all three applicants.’ 


The NASD found that applicants paid unfair 
prices when they repurchased certain IPI bonds 
from their customers.? The pertinent facts are 
as follows. 


IP| became a member of the Midwest Stock 
Exchange (“MSE”) in February 1973. In August 
of that year, it determined to raise $400,000 in 
fresh capital in order to construct a commercial 
building and purchase securities for inventory. 
The MSE, having been consulted on the net 
capital implications of the proposed venture, 
suggested that IPI issue subordinated debentures. 
In this way, the money borrowed to finance 
IPI’s projects would not be considered a liability 
for net capital purposes. 


After consulting counsel, IPI issued 15-year 8% 
subordinated debentures in the face amount of 
$400,000, and sold the entire new issue to 20 
customers in October and November of 1973. 
Applicants permitted their customers to pay for 
the debentures either with cash or with other 
securities. If the customer chose to pay with 
bonds, the bonds were accepted at par value. 
Because some customers made payment with 
bonds selling below par, applicants realized only 
$385,000 from the entire debenture issue. 


Applicants’ selling practices led the NASD to 
institute proceedings against them. In those pro- 
ceedings, the NASD found that applicants had 
committed fraud in their sale of the IPI deben- 
tures.> The MSE then notified IPI that, in light 





‘It also assessed costs against them. 


2Section 4 of the NASD’s Rules of Fair Prac- 
tice requires a member to pay fair prices when 
he buys securities from customers for his own 
account. 


31n that case, the NASD suspended IPI from 
membership for 10 days, suspended Weitzel and 
Hafeman from association with any NASD mem- 
ber for 10 days, and fined IPI, Weitzel and 
Hafeman $7,500. Applicants did not appeal that 
decision. 
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of the NASD’s findings, the MSE would not 
approve the new subordinated loans for net 
capital purposes. The MSE stressed that ‘‘repay- 
ment...of [these] twenty subordinated loans 
... [would] be looked upon favorably by the 
Exchange.” IPI accordingly repurchased all of 
the debentures in August and September of 
1974. But it paid only $770 for each $1,000 
debenture. Its total payments amounted to only 
$308,000. 


In making the repurchases, applicants pegged the 
price to a certain AT&T bond which then had a 
market value of $770. Applicants claim that, 
when they originally sold the debentures, they 
advised each customer that, if he ever sought to 
resell his bonds to IPI before maturity, he 
would receive the then current bid price of a 
bond comparable to the AT&T bond that ap- 
plicants later selected.4 But the repurchases 
were solicited by applicants, not by the custo- 
mers. The debentures recited that, if IPI chose 
to redeem, it must pay a price “equal to the 
principal amount thereof together with accrued 
interest.” 


Applicants point out that, under the terms of 
the debentures, they had no right to redeem 
until “on or after October 1, 1974,” and that 
the repurchases at issue took place in August 
and September. But the customers’ willingness 
to sell their debentures did not give applicants 
the right to take advantage of customers by 
paying them less than the price specified for 
redemption at applicants’ election. 


To the extent that applicants purported to 
make full restitution to customers, they did not 
do so. There was no market for the debentures. 
In effect, customers had simply made 15-year 
loans to IPI. Having loaned IP! $385,000, they 
were persuaded less than a year later to accept 
$308,000 in full satisfaction. Under the circum- 
stances, we think it clear that the prices appii- 





*The bond assertedly specified by applicants for 
the purpose of fixing the repurchase price of 
the IPIl debentures was not issued by AT&T. 
But applicants claim they could not get a reli- 
able bid price on that bond during the relevant 
period. Hence they substituted the AT&T bond 
which they assert was comparable. 
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cants paid customers were unfair. Hence we af- 
firm the NASD’s findings of violation.‘ 


Wd. 
The NASD also found that applicants: 
(1) unlawfully sold certain restricted stock; 


(2) failed to file newspaper advertisements and 
accurate financial reports with the NASD; 


(3) failed to reflect in the appropriate ac- 
counts the receipt and disbursement of divi- 
dends and interest; and 


(4) failed to maintain appropriate customer ac- 
count cards. 


Applicants do not dispute these findings of vio- 
lation, and we affirm them. 


IV. 


The most serious violations found by the NASD 
were those resulting from applicants’ repurchase 
of the IPI bonds. But the NASD found that, in 
connection therewith, applicants ‘‘acted in good 
faith and upon the advice of counsel.’’® In light 
of that finding, we are constrained to conclude 
that the sanctions which the NASD imposed are 
excessive and oppressive. Hence we think it ap- 
propriate to reduce them to a censure of all 
three applicants, a 90-day suspension of IPI 
from NASD membership, and 90-day suspen- 
sions of Hafeman and Weitzel from association 
with any NASD member in a principal capacity.’ 





Sin 1976, after the NASD instituted these pro- 
ceedings, applicants’ customers were paid an 
additional $35,255 under a formula worked out 
by applicants’ then counsel. However, that be- 
lated payment did not cure the earlier viola- 
tions. Moreover, even with the additional pay- 
ment applicants’ customers did not receive full 
restitution. 


The NASD also found that applicants’ sale of 
restricted stock was due to an honest misunder- 
standing of the exemption provided by Rule 
144 under the Securities Act. 


7 Applicants make certain contentions that we 
have not treated explicitly. That does not mean 
that we have overlooked them. All points pre- 
sented have been considered. 





An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS and KARMEL); Chairman WILLIAMS 
and Commissioner POLLACK not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14564/March 15, 1978 


Administrative Proceeding File No. 3-5204 
In the Matter of the Application of 


INVESTMENT PLANNING, INC. 
140 West Ninth Street 
Dubuque, lowa 


and 


ERWIN J. HAFEMAN 
GEORGE H. WEITZEL 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER MODIFYING DISCIPLINARY ACTION 
TAKEN BY REGISTERED SECURITIES ASSO- 
CIATION 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that the one-year suspension of In- 
vestment Planning, Inc., from membership in the 
National Association of Securities Dealers, Inc., 
be, and it hereby is, reduced to a suspension 
for ninety days; and it is further 


ORDERED that the bars of Erwin J. Hafeman 
and George H. Weitzel from association with 


any member of the Association in a princiy.. 
capacity be, and they hereby are, reduced to 
ninety-day suspensions from any such _ asso- 
ciation; and it is further 


ORDERED that the Association’s imposition of 
censure on all three applicants, and its assess- 
ment of costs, be, and they hereby are, af- 
firmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Release No. 14565/March 15, 1978 


Administrative Proceeding File No. 3-5250 

In the Matter of the Application of 
SAMUEL DALE TRUDE 

1428 S. E. 4th Avenue 

Deerfield Beach, Florida 

For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION 
—REVIEW OF DISCIPLINARY PROCEEDINGS 


Violation of Rules of Fair Practice 


Submission of False Transfer of Account Form 
to Employer 


Where registered representative of member firm 
of registered securities association knowingly 
submitted to his firm a false transfer of account 
form which listed securities that customer did 
not own, held, association’s finding of violation 
sustained, and sanctions affirmed. 
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APPEARANCES: 


Sidney T. Bernstein, of Di Giulian, Spellacy & 
Bernstein, for applicant. 


Marshall H. Lichtenstein, for the National Asso- 
ciation of Securities Dealers, Inc. 


Samuel Dale Trude, who was a registered repre- 
sentative in the Washington, D. C. office of 
Shearson Hayden Stone Inc., appeals from disci- 
plinary action taken against him by the National 
Association of Securities Dealers, Inc. 
(“NASD”). The NASD found that Trude, in 
collusion with a customer, deliberately deceived 
Shearson as to the assets the customer was 
transferring from another firm. It censured and 
assessed costs. We affirm the NASD’s finding of 
violation and the sanctions it imposed. 


The facts are undisputed. Trude joined Shearson 
on July 26, 1975, having previously been em- 
ployed by the Washington office of Shields 
Model Roland Securities Incorporated, another 
NASD member firm. Shortly after his arrival at 
Shearson, Trude opened cash and margin 
accounts for a certain Mr. J, who had been his 
customer at Shields. Active trading began imme- 
diately in Mr. J’s accounts, but Mr. J failed to 
post collateral or pay for any of his purchases. 
Several extensions of time were granted on the 
premise that his account was being transferred 
from Shields. 


On August 20, 1975, Trude submitted a transfer 
of account form to Shearson signed by Mr. J. 
The form purportedly listed the securities and 
funds in Mr. J’s account at Shields and author- 
ized their transfer. It stated that Mr. J had 
2,500 shares of Gardner Denver stock and 
$1,100 in cash. But Trude admittedly knew that 
the stock position listed on the form was false. 
At the hearing before the NASD’s District Com- 
mittee, the following colloguy occurred between 
Trude and the NASD.s District Director: 


Director: “You knew at that time [Mr. J] 
didn’t have [the 2,500 shares of Gardner Denver 
stock] ?” 


Trude: “That's right. And | told him that 
and | asked him about it.... The stocks he had 
were down and | think that he was basically 
trying to buy time and he put this on there. | 
told him that eventually it was going to come 
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out and he was going to get sold out and he 
said not to worry about it, that he had the 
money to back it up and he’d cover it with cash.” 


Director: “Mr. Trude, if you had no inten- 
tion to defraud Shearson Hayden Stone, then 
why, after you had knowledge that [Mr. J] had 
a bogus position on his transfer of account 
form, did you submit it to the firm as if it 
[were] a legitimate position?” 


Trude: “,../1 guess | was sort of hoping 
that maybe his position or his stocks would go 
up or that he would meet his margin call or 
whatever and it didn’t happen. It didn’t work 
Be 


Trading in Mr. J’s cash account continued after 
submission of the false transfer of account 
form, Then, around September 3, Shearson 
learned from Shields that there was nothing in 
Mr. J’s account. Shearson made a final effort to 
collect the amount due from Mr. J, but at that 
point Mr. J denied ever having authorized any 
of the transactions in his accounts. Shearson 
then liquidated the accounts, incurring a loss of 
$11,587, and discharged Trude.' 


Applicant raises only one real issue—whether the 
bar imposed on him by the NASD is too harsh 
a sanction. He asserts, among other things, that 
he “‘was caught in a web spun by his customer” 
whom he relied on to come up with the neces- 
sary funds; that Shearson aided and abetted his 
misconduct by permitting him to trade for Mr. 
J before it received the transfer of account 
form and validated it; that, by the time Shear- 
son did receive the form, most of the damage 
had already been done; that no public investor 
suffered any harm; and that Shearson reduced 
its loss by withholding some $8,500 in commis- 
sions that it owed him. 





1 Trude, who was not represented by counsel at the 
District Committee hearing, claims that he did not 
realize he could question other witnesses. However, 
respondents were specifically informed of that 


right by the chairman of _ the hearing 
subcommittee. Moreover, in light of Trude’s 
admissions, it is difficult to see how he was 
prejudiced by any failure on his part to question 
others. 





We do not find these arguments persuasive. 
Despite his efforts to shift the onus to his 
customer and Shearson, the fact remains that 
Trude played a vital role in a deliberate decep- 
tion practiced on his employer. In a business 
that depends as heavily on candor and fidelity 
to one’s word as the securities business, such 
deceit is of the utmost seriousness. 


We further note that this is not the first time 
that Trude has been subject to NASD discipli- 
nary action. In 1972, the NASD found that he 
had participated in a scheme to conceal the cost 
of certain securities and sell them to the public 
at unfair prices. 


Under all the circumstances, we cannot find the 
sanctions imposed by the NASD excessive or 
oppressive. 


An appropriate order will issue. 
By the Commission (Commissioners LOOMIS, 


EVANS, POLLACK and KARMEL); Chairman 
WILLIAMS not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14565/March 15, 1978 


Administrative Proceeding File No. 3-5250 

In the Matter of the Application of 

SAMUEL DALE TRUDE 
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For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 





2 Complaint No. W-238, District No. 10. 


ORDER AFFIRMING DISCIPLINARY ACTION 
fer = hi REGISTERED SECURITIES ASSO- 


On the basis of the Commission’s opinion issued 
this day it is 


ORDERED that the disciplinary action taken by 
the National Association of Securities Dealers, 
Inc. against Samuel Dale Trude, and the Associ- 
ation’s assessment of costs be, and they hereby 
are, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14566/March 15, 1978 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE PACIFIC STOCK EX- 
CHANGE, INCORPORATED 


File No. SR-PSE-78-5 


The Pacific Stock Exchange, Incorporated sub- 
mitted on March 9, 1978 a proposed rule 
change under Rule 19b-4 to clarify the proce- 
dure for executing closing orders to sell options 
at $.01 per share at option. 


Publication of the submission is expected to be 
made in the Federal Register during the week 
of March 20, 1978. In order to assist the Com- 
mission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change 
should be disapproved, interested persons are 
invited to submit written data, views and argu- 
ments concerning the submission within 30 days 
from the date of publication in the Federal 
Register. Persons desiring to make written sub- 
missions should file six copies thereof with the 
Secretary of the Commission Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be 
made to File No. SR-PSE-78-5. 
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Copies of the submission and of all written 
comments will be available for inspection at the 
Securities and Exchange Commission’s Public 
Reference Room, 1100 L Street, N.W., Washing- 
ton, D.C. Copies of the filing will also be avail- 
able at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES AND EXCHANGE ACT OF 1934 
Release No. 14567/March 15, 1978 


In the Matter of 


BOSTON STOCK EXCHANGE, INC. 
53 State Street 
Boston, Massachusetts 02109 


(SR-BSE-78-1) 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE AND ORDER APPROVING PRO- 
POSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78 (s)(b)(1) 
(the “‘Act’’), notice is hereby given that on 
March 20, 1978, the Boston Stock Exchange 
(“BSE"’) filed with the Commission copies of a 
proposed rule change which amends Chapter II, 
Section 23 of the BSE Rules, which provision is 
now designated as the ‘Market Responsibility 
Rule,” to provide that no rule, stated policy or 
practice of the BSE shall prohibit, condition or 
otherwise limit the ability of any member, 
member organization or affiliated person, acting 
as agent, to effect transactions over-the-counter 
with any other person in any equity security 
admitted to dealings on the BSE except where 
such member, member organization or affiliated 
person is acting as agent for such other person 
in the transaction. 
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Interested persons are invited to submit written 
data, views and arguments concerning the pro- 
posed rule change within 21 days from the date 
of publication of the submission in the Federal 
Register. Persons desiring to make written com- 
ments should file six copies thereof with the 
Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be 
made to File No. SR-BSE-78-1. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between 
the Commission and any person, other than 
those which may be withheld from the public 
in accordance with the provisions of 5 U.S.C. 
§552, will be available for inspection and copy- 
ing at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of 
the Act and the rules and regulations thereunder 
applicable to national securities exchanges, and 
in particular, the requirements of Section 6 and 
the rules and regulations thereunder. 


The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth 
day after the date of publication of notice of 
filing thereof in order to conform Chapter II, 
Section 23 of the BSE Rules to amended Com- 
mission Rule 19c-1 [17 CFR 240.19c-1] under 
the Act.!. Rule 19c-1 governs certain off-board 
agency transactions effected by members of the 
national securities exchanges, and the amended 
provision became effective on March 1, 1978. 


IT IS THEREFORE ORDERED, pursuant to 
Section 19(b)(2) of the Act, that the proposed 
rule change referenced above be, and hereby is, 
approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





'See Securities Exchange Act Release No. 14325 
— 30, 1977) (43 F.R. 1327 (January 9, 
1978)). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14568/March 16, 1978 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-78-11) 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE AND ORDER APPROVING PRO- 
POSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78 (s)(b)(1) 
(the ‘“‘Act’), notice is hereby given that on 
February 28, 1978, the New York Stock Ex- 
change, Inc. filed with the Commission copies 
of proposed amendments to its Rule 104.50. 
The proposal would amend Rule 104.50 to re- 
scind the current requirement that each special- 
ist and specialist organization keep records 
showing its commission income in each of its 
specialty stocks, but would implement a require- 
ment that each specialist and specialist organiza- 
tion maintain records in a readily available man- 
ner showing (1) total actual commission income 
earned in all specialty stocks and (2) share vol- 
ume executed as agent by specialty stock. The 
rule as amended would continue to require rec- 
ords showing dealer profit and loss by specialty 
stock and that such records reflect, by specialty 
stock, any gain or loss occurring within an in- 
vestment account. 


Interested persons are invited to submit written 
data, views and arguments concerning the sub- 
mission within 21 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with 
the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NYSE-78-11. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications re- 
lating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in ac- 
cordance with the provisions of 5 U.S.C. s552, 
will be available for inspection and copying at 
the Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of 
the Act and the rules and regulations thereunder 
applicable to national securities exchanges, and 
in particuiar, the requirements of Section 6 and 
the rules and regulations thereunder. Further, 
the Commission notes that the amendments ap- 
proved herein have been necessitated by the 
introduction of negotiable intra-member rates 
since May 1, 1976. As a result of negotiable 
intra-member rates, the Exchange has indicated 
in its submission that reporting of actual floor 
brokerage by specialty stock is often not pos- 
sible since specialists may bill customers in a 
manner which reflects total volume or activity 
of business with a customer rather than income 
from a particular stock. 


The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth 
day after the date of publication of notice of 
filing thereof, in that the NYSE’s new reporting 
period will commence on April 3, 1978, prior 
to the usual thirty day time period for approval 
of rule filings. Accelerated approval wil! allow 
the NYSE to implement the amended reporting 
requirements for its next reporting period. 


IT IS THEREFORE ORDERED, pursuant to 
Section 19(b)(2) of the Act, that the proposed 
rule change referenced above be, and it hereby 
is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14569/March 16, 1978 


In the Matter of 

NEW YORK STOCK EXCHANGE, INC. 

11 Wall Street 

New York, New York 10005 

(SR-NYSE-78-14) 

NOTICE OF FILING OF PROPOSED RULE 
CHANGE AND ORDER APPROVING PRO- 
POSED RULE CHANGE 
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Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78 (s)(b)(1) 
(the ‘“‘Act’’), notice is hereby given that on 
March 10, 1978, the New York Stock Ex- 
change, Inc. (“NYSE’’) filed with the Commis- 
sion copies of a proposed rule change to amend 
NYSE Rules 390, 395 and 396 which pertain 
respectively to over-the-counter transactions in 
stocks, rights and bonds listed on the NYSE. As 
to the first two classes of listed securities, the 
amendatory language provides that a member, 
member organization or affiliated person may 
execute a customer’s order for the purchase or 
sale of these issues in the over-the-counter mar- 
ket with another person except where the mem- 
ber, member organization or affiliated person is 
also acting as agent for such other person in the 
transaction. A similar provision referring a custo- 
mer order which involves an equity security is 
also inserted into NYSE Rule 396 which relates 
otherwise to over-the-counter transactions in 
debt securities. 


Interested persons are invited to submit written 
data, views and arguments concerning the sub- 
mission within 21 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with 
the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NYSE-78-14. 


Copies of the submission, all subsequent amend- 
ments, al! written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between 
the Commission and any person, other than 
those which may be withheld from the public 
in accordance with the provisions of 5 U.S.C. 
§552, will be available for inspection and copy- 
ing at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of 
the Act and the rules and regulations thereunder 
applicable to national securities exchanges, and 
in particular, the requirements of Section 6 and 
the rules and regulations thereunder. 


The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth 
day after the date of publication of notice of 
filing thereof in that the instant rule amend- 
ments were submitted to conform the pertinent 
NYSE rules to amended Commission Rule 19c-1 
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[17 CFR 240.19c-1] under the Act.' Rule 
19c-1 governs certain off-board agency transac- 
tions effected by members of the national secu- 
rities exchanges, and the amended provision be- 
came effective on March 1, 1978. 


IT IS THEREFORE ORDERED, pursuant to 
Section 19(b)(2) of the Act, that the proposed 
rule change referenced above be, and it hereby 
is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14570/March 16, 1978 


Delegation of Authority to the Director of the 
Division of Market Regulation 


AGENCY: Securities and Exchange Commission. 


ACTION: Final rule amendment. 

SUMMARY: The Commission today announced 
the amendment of its Rules of Organization to 
delegate to the Director of the Division of Mar- 
ket Regulation limited authority to exempt 
SECO broker-dealers from the Commission’s reg- 
ulations governing the participation of a SECO 
broker-dealer in the public offering of its own 
securities or those of an affiliate. The delegation 
of authority will extend only to exemptions for 
public offerings of debt securities issued by an 
affiliate of a SECO broker-dealer. 


EFFECTIVE DATE: March 16, 1978. 


FOR FURTHER INFORMATION CONTACT: 


1 See Securities Exchange Act Release No. 
14325 (December 30, 1977) (43 FR 13227 
(January 9, 1978)). 





Charles M. Horn, Esq. 

Office of Chief Counsel 

Division of Market Regulation 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 


(202) 755-8747 


SUPPLEMENTARY INFORMATION: Securities 
Exchange Act Rule 15b10-9 (17 CFR 
240.15b10-9) establishes standards for the parti- 
cipation by a broker-dealer which is not a mem- 
ber of a national securities association (a “SECO 
broker-dealer”) in the public offering of its own 
or an affiliate’s securities. Paragraph (d) of that 
Rule allows the Commission to grant exemp- 
tions from the provisions of the Rule if the 
proposed activities of the SECO biroker-dealer 
do not fall within the intended meaning and 
purpose of the Rule. The Commission has gran- 
ted conditional exemptions to SECO broker- 
dealers participating in the distribution of debt 
securities issued by affiliates of such broker- 
dealers and believes that those exemptions offer 
sufficiently clear guidance to warrant a delega- 
tion of its authority to the Director of the 
Division of Market Regulation. Moreover, by 
delegating its authority, the Commissio.n also be- 
lieves it will facilitate the processing, \under the 
Securities Act of 1933, of registration state- 
ments for debt securities offered by a SECO 
broker-dealer affiliated with the issuer. Accord- 
ingly, the Commission is today ameriding its 
rules with regard to delegation of authority in 
order to permit the Director of the Division of 
Market Regulation to grant such exemptions 
with respect to the participation of a SECO 
broker-dealer in the public offering of clebt se- 
curities issued by an affiliate of such broker- 
dealer. 


The Commission finds that this amendment re- 
lates solely to agency organization, procedure, 
or practice, and that notice and public p:roce- 
dure in accordance with 5 U.S.C. 553 are not 
necessary, pursuant to subsection (b) thereof 
and that, in view of the foregoing, good cziuse 
exists for dispensing with the normal 30-day 
delay in effectiveness. Accordingly, 17 CFR 
200.30-3 is amended, effective immediately, by 
adding a new paragraph (27), which reads as 
follows: 


§200.30-3 Delegation of authority to Director 
of Division of Market Regulation. 


* * * * * 


(a) * * * 


(27) Pursuant to Rule 15b10-9(d) 
(s240.15b10-9(d) of this chapter), to grant ex- 
emptions from Rule 15b10-9 with respect to 
the participation of a non-member broker-dealer 
in a public offering of debt securities issued by 
an affiliate of the broker-dealer. 


By the Commisision. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14571'/March 16, 1978 


In the Matter of 


Chicago Board Options Exchange, Incorporated 
LaSalle at Jackson 
Chicago, Illinois 60604 


ORDER EXTENDING TIME PERIOD WITHIN 
WHICH THE COMMISSION IS REQUIRED TO 
ACT ON PROPOSED RULE CHANGE SR- 
CBOE-77-29 


The Chicago Board Options Exchange, Incorpo- 
rated (“CBOE”) has filed, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 
1934 (the “Act’’), 15 U.S.C. 78(s)(b)(1), and 
Rule 19b-4 thereunder, 17 C.F.R. 240.19b-4 a 
proposed rule change (SR-CBOE-77-29). The 
rule change would permit market-makers who 
are temporarily absent from the exchange floor 
to transmit option orders from off the exchange 
floor when such transactions hedge previously 
established options positions. Such transactions 
shall be deemed to be initiated on the floor of 
the exchange, and shall count as market-maker 
transactions for the purpose of Chapter VIII 
and Rule 3.1 of CBOE’s Rules. 


As a result of its preliminary review of the 
CBOE proposal, the Commission believes addi- 
tional time is needed to evaluate the issues in- 
volved which raise a number of substantial ques- 
tions which require further consideration before 
any determination is made to approve the rule 
proposals or to institute proceedings, pursuant to 
Section 19(b)(2) of the Act, to determine whether 
they should be disapproved. 
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Accordingly, the Commission, pursuant to Sec- 
tion 19(b)(2) of the Act, hereby extends to 
April 6, 1978 the time period within which the 
Commission must take action on the above- 
referenced proposed rule change. The Commis- 
sion is also extending the time period for com- 
ments on the proposed rule cha'nge, and invites 
written submissions from all interested persons. 
Persons desiring to make wri‘tten submissions 
should file six copies thereof with the Secretary 
of the Commission, Securitiess and Exchange 
Commission, 500 North Capitc! Street, Washing- 
ton, D.C. 20549 by March 1, 1978. 


Copies of all submissions, including the pro- 
posed rule changes, will be awailable for public 
inspection at the Commission’s; Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 
Copies of the proposed rule c:hange will also be 
available at the principal office: of the MSE. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14572/March 16, 1978 


An order has been issued granting the applica- 
tion submitted by the American Stock Ex- 
change, Inc. to strike from listing and registra- 
tion the Common Stock (Par Value $.10) of 
Film Corporation of America. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14573/March 16, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10160/March 16, 1978 


Securities Confirmations 
AGENCY: Securities and Exchange Commission. 


ACTION: Rule amendment; postponement of 


effective date of rule. 
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SUMMARY: The Commission has postponed 
until August 1, 1978, the effective date of its 
rule prescribirig delivery and disclosure require- 
ments for confirmations sent to customers by 
brokers and dealers. The confirmation rule was 
to become effective on April 1, 1978, with the 
exception of certain paragraphs which had pre- 
viously become effective on June 1, 1978. The 
Commission has postponed that effective date in 
order to coordinate implementation of the new 
rule with the possible adoption of amendments 
to that rule currently under consideration. This 
postponement of the effective date has also re- 
quired a technical amendment to the text of 
the rule. 


EFFECTIVE DATE: March 16, 1978. 


FOR FURTHER INFORMATION CONTACT: 


Richard Cilhase, Esq. 

Office of Chief Counsel 

Division of Market Regulation 
Securities and Exchange Commission 
Washington, D.C. 20549 
(202-755-7621) 


SUPPLEMENTARY INFORMATION: The 
Commission today announced the postponement 
of the effective date of Rule 10b-10 (17 CFR 
240.10b-10) until August 1, 1978, with the ex- 
ception of the several paragraphs of the rule 
which toecame effective on June 1, 1977. The 
Commisision adopted Rule 10b-10 under the Se- 
curities Exchange Act of 1934 (the ‘“‘Act’’) on 
May 5,, 1977,' and, with the exception of those 
paragreiphs which became effective on June 1, 
1977, the rule was to become effective on 
January 1, 1978. On November 17, 1977, how- 
ever, the Commission postponed until April 1, 
1978, the rule’s effective date.” 


The Commission announced when it adopted 
Rule: 10b-10 that it intended to propose amend- 
merits to Rule 10b-10, which it subsequently 
did on June 23, 1977.2 Those proposed amend- 





'SSecurities Exchange Act Release No. 13508 
(TMay 5, 1977), 41 FR 25318 (May 17, 1977). 


**Securities Exchange Act Release No. 14184 
(Nov. 17, 1977), 42 FR 60734 (Nov. 29, 
1977). 


3Securities Exchange Act Release No. 
(June 23, 1977), 
1977). 


13661 
42 FR 33348 (June 30, 





ments are currently under consideration, and 
postponement of the April 1, 1978, effective 
date will permit the Commission additional time 
to consider those amendments and will allow 
both Rule 10b-10 and any of the amendments 
adopted to become effective at one time. A 
single effective date for the rule as adopted and 
any amendments adopted in the near future will 
minimize any burden on brokers and dealers 
who must revise printed confirmation forms, 
computer programs, and internal procedures in 
order to comply with the new confirmation re- 
quirements. Rule 15cl-4 (17 CFR 240.15cl-4), 
which currently prescribes confirmation delivery 
and disclosure requirements, will remain in ef- 
fect until August 1, 1978. 


AMENDMENT TO RULE 10b-10 


This change in the effective date also requires a 
technical amendment to Rule 10b-10, to reflect 
the fact that Rule 15cl-4 will remain effective 
until August 1, 1978. Paragraph (b) of Rule 
10b-10 currently provides that brokers and deal- 
ers effecting transactions pursuant to qualified 
“periodic” plans may send to customers quar- 
terly statements in lieu of the ‘‘written notifica- 
tion’”’ described in paragraph (a) of Rule 15cl-4 
(until April 1, 1978) and paragraph (a) of Rule 
10b-10 (after that date). By postponing the ef- 
fective date of Rule 10b-10 until August 1, 
1978, it has become necessary to amend the 
April 1, 1978, date that appears in paragraph 
(b) of the rule. This amendment is only techni- 
cal in nature and imposes no new requirements 
upon brokers and dealers. 


For the reasons stated above and pursuant to 
the Administrative Procedure Act (5 U.S.C. 551 
et seq.), the Commission finds for good cause 
that notice and public procedure on this amend- 
ment to Rule 10b-10 is both impracticable and 
unnecessary and that there is good cause for 
making this technical amendment to the rule 
effective immediately. The Commission also 
finds that adoption of this amendment to Rule 
10b-10 does not impose any burdens on com-- 
petition that are not necessary or approptiate ir 
furtherance of the purposes of the Act. 


STATUTORY BASIS 


The Securities and Exchange Commission, actiing 
pursuant to the Act, and particularly Section.s 3, 
9, 10, 11, 15, 17, and 23 thereof (15 U.S.C. 
78c, 78i, 78j, 78k, 780, 78q, and 78w) hrareby 
postpones until August 1, 1978, the effective 
date of paragraph (a) of Section 240.10b-10 and 


amends piaragraph (b) of Section 240.10b-10 of 
Title 17 ‘of the Code of Federal Regulations to 
reflect thiat delay in the effective date. 


17 CFR 240.10b-10 is amended to read as fol- 
lows: 


§240.1019-10 Confirmations of transactions. 


* * * * * 


(b) A broker or dealer may effect transactions 
for or with tthe account of a customer without 
giving or seriding to such customer the written 
notification described in paragraph (a) of this 


section (until August 1, 1978, Section 240.15cl- 
4(a)) if 


* * * * * 


By the Cormmission. 


George A. Fitzsimmons 
Secretary 








PU'BLIC UTILITY HOLDING COMPANY 
AC:T OF 1935 





PIUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
FRelease No. 20443/March 10, 1978 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


(70-6127) 


NOTICE OF PROPOSED ISSUANCE AND 
SALE OF DEBENTURES AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Consolidated 
Natural Gas Company (‘Consolidated’’), a regis- 
tered holding company, has filed a declaration 
with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (“Act”), 
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designating Sections 6(a) and 7 of the Act and 
Rule 50 promulgated thereunder as applicable to 
the proposed transaction. All interested persons 
are referred to the declaration, which is summa- 
rized below, for a complete statement of the 
proposed transaction. 


Consolidated proposes to issue and sell at com- 
petitive bidding up to $75,000,000 principal 
amount of its % Debentures due April 1, 
1998 (‘‘Debentures’’), which will be issued as a 
new series under an Eighth Supplernental Inden- 
ture, dated April 1, 1978, to tihe indenture 
between Consolidated and Manufacturers Han- 
over Trust Company, as Trustee, dated May 1, 
1971. The bidding range, exclusive of accrued 
interest, will be not less than 999% nor more 
than 102% of the principal amouint and the 
interest rate will be a multiple of 1/8’ of 1%. 


None of the debentures may be recdeemed at 
the option of Consolidated prior to April 1, 
1983, if funds for such redemption are obtained 
by Consolidated, directly or indirectly, from or 
in anticipation of borrowings at a cost of 
money to Consolidated of less than the: annual 
cost of money in the accepted bid for the 
debentures. 


There will be a sinking fund of $4,700,000 
annually starting at the beginning of the sixth 
year (April 1, 1983) of the issue of the De ben- 
tures, leaving $4,500,000 principal amount of 
said debentures to be redeemed at matuniity. 
The debentures will be sold to finance, in parrt, 
the 1978 capital expenditures of Consolidateci’s 
subsidiary companies, estimated at $196,300,0010 
of which gas supply projects will account for 
about 71% of the total. The balance of funds; 
required is expected to be obtained principally 
from internal cash generation, and from the sale 
by Consolidated of authorized and unissued 
common stock to the Dividend Reinvestment 
Plan for its common stockholders and to its 
Employee Stock Ownership Plan. Proceeds from 
such sales in 1978 are estimated to be approxi- 
mately $8,000,000. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated 
at $180,000, including accounting fees of 
$14,000. The fee of counsel for the purchasers 
of the debentures will be filed by amendment. 


It is stated that no state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 
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NOTICE IS FURTHER GIVEN that any inter- 
ested person may, not later than April, 3, 1978, 
request in writing that a hearing be held on 
such matter, stating the nature of his interest, 
the reasons for such request, and the issues of 
fact or law raised by the filing which he desires 
to controvert; or he may request that he be 
notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy 
of such request should be served personally or 
by mail upon the declarants at the above-stated 
address, and proof of service (by affidavit or, in 
case of an attorney, by certificate) should be 
filed with the request. At any time after said 
date, the declaration, as filed or as it may be 
amended, may be permitted to become effective 
as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or 
the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 there- 
of or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will 
receive any notices or orders issued in this mat- 
ter, including the date of the hearing (if or- 
dered) and any postponements thereof. 


For the Commission, by the Division of Corpo- 
rate Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT 
(OF 1935 
F%elease No. 20444/March 10, 1978 


In the Matter of 

AR\KANSAS POWER & LIGHT COMPANY 
Firsit National Building 

Littile Rock, Arkansas 72203 

(70-6 131) 

NOTICCE OF PROPOSED TRANSACTIONS RE- 


LATEL?) TO FINANCING OF POLLUTION 
CONTR'OL FACILITIES 





NOTICE IS HEREBY GIVEN that Arkansas 
Power & Light Company (‘Arkansas’), an elec- 
tric utility subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed an 
application with this Commission pursuant to 
the Public Utility Holding Company Act of 
1935 (“Act’’), designating Sections 9(a) and 10 
of the Act as applicable to the following pro- 
posed transactions. All interested persons are re- 
ferred to the application, which is summarized 
below, for a complete statement of the pro- 
posed transactions. 


Arkansas, as part of its continuing program for 
construction of electric generating facilities, is in 
the process of constructing two 700 MW net 
coal-fired generating units known as White Bluff 
Units No. 1 and 2 (“White Bluff Plant’) to be 
located near Redfield, in Jefferson County, 
Arkansas, and a second unit (912 MW) at its 
nuclear generating station, known as Arkansas 
Nuclear One (“ANO”), located near Russellville, 
in Pope County, Arkansas. In addition, in order 
to comply with prescribed federal, state, or 
local standards with respect to air or water 
quality or disposal of sewage or solid waste, it 
has been and will be necessary to construct 
certain facilities for pollution control purposes 
at the White Bluff Plant and ANO. (Arkansas 
has sold a 35% undivided interest in the White 
Bluff Plant to Arkansas Electric Cooperative 
Corporation and a 5% undivided interest in the 
White Bluff Plant to the City of Jonesboro, 
Arkansas (File No. 70-6009)). The present filing 
relates (1) to additional costs of construction of 
certain of the pollution control facilities at the 
White Bluff Plant and ANO which were dis- 
posed of, and are being reacquired, by Arkansas 
pursuant to authorization from the Commission 
(File No. 70-6037 as to facilities relating to the 
White Bluff Plant and File No. 70-5642 as to 
facilities relating to ANO) and (2) to the dispos- 
ition and acquisition by the company of certain 
additional facilities at ANO (“Additional Pope 
Facilities’) not previously sold by it to Pope 
County. 


1. White Bluff Plant 


Arkansas proposes to enter into a First Supple- 


mental Installment Sale Agreement (Pollution) 
(“Jefferson Supplemental Agreement’) with 
Jefferson County, Arkansas, amending and supple- 
menting the Installment Sale Agreement (Pollu- 
tion), dated as of October 1, 1977 (“Jefferson 
Original Sale Agreement’’), pursuant to which, 
among other things, (i) Jefferson County agreed to 
sell to Arkansas, subject to the retention of a lien 
and security interest, and Arkansas agreed to 


purchase from Jefferson County, certain pollution 
control facilities at the White Bluff Plant (‘Jeffer- 
son Facilities’), for a purchase price, together with 
interest thereon, payable in semi-annual install- 
ments over a term of years and (ii) Jefferson 
County agreed to issue its Pollution Control 
Revenue Bonds, Series 1977 (Arkansas Power & 
Light Company Project) (‘Series 1977 Bonds”), 
the net proceeds of which are being used to defray 
a portion of the Cost of Construction (“Jefferson 
Cost of Construction’’) of the Jefferson Facilities. 
Jefferson County, under a Trust Indenture (Pollu- 
tion) (“Jefferson Original Indenture’) between 
Jefferson County and Simmons First National 
Bank of Pine Bluff, as Trustee (“Jefferson Trust- 
ee’’), dated as of October 1, 1977, issued the Series 
1977 Bonds in the aggregate principal amount of 
$46,000,000, then estimated to be sufficient to 
cover the Jefferson Cost of Construction. 


It has been determined, however, that the proceeds 
of the Series 1977 Bonds will not be sufficient to 
cover the total Jefferson Cost of Construction. 
Consequently, to cover such additional Jefferson 
Cost of Construction, Jefferson County proposes 
to issue up to an additional $11,000,000 principal 
amount of its Pollution Control Revenue Bonds, 
Series 1978 (Arkansas Power & Light Company 
Project) (‘Jefferson Series 1978 Bonds”) pursuant 
to a First Supplemental Trust Indenture (Pollu- 
tion) to the Jefferson Original Indenture (‘Jeffer- 
son Supplemental Indenture”). Arkansas proposes 
to enter into the Jefferson Supplemental Agree- 
ment to provide for additional payments of pur- 
chase price, together with interest thereon, for 
the Jefferson Facilities sufficient (together with 
other moneys held by the Jefferson Trustee 
under the Jefferson Original Indenture, as to be 
amended, and available therefor) to pay the 
principal of, and interest and premium, if any, 
on the Jefferson Series 1978 Bonds, as the same 
become due and payable. 


Arkansas will have options to prepay all, or any 
portion of, the additional purchase price, togeth- 
er with interest thereon, of the Jefferson Facili- 
ties, and, in the case of certain events relating 
to the taxability of the interest on the Jefferson 
Series 1978 Bonds, the company will be obliga- 
ted to prepay all of such additional purchase 
price, together with interest thereon, on the 
terms and as provided in the Original Jefferson 
Sale Agreement, as to be amended. The Jeffer- 
son Series 1978 Bonds will be issued as either 
serial bonds (“Jefferson Serial Bonds’) or term 
bonds (“Jefferson Term Bonds’), or a combina- 
tion thereof. The Jefferson Term bonds will 
mature not later than 30 years from the first 
day of the month in which they are initially 
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issued and will be subject to a mandatory cash 
sinking fund. The Jefferson Serial Bonds, if any, 
will mature at various times prior to the 
maturity of the Jefferson Term Bonds. The 
effect of the mandatory cash sinking fund of 
the Jefferson Term Bonds together with the 
serial maturities of the Jefferson Serial Bonds, if 
any, will be calculated to retire no less than 
25% of the aggregate principal amount of the 
Jefferson Series 1978 Bonds prior to ultimate 
maturity. 


ll. ANO 


(A) Additional Purchase Price Payments Under 
Existing Installment Sale Agreement 


Arkansas proposes to enter into a First Supple- 
mental Installment Sale Agreement (Pollution) 
(“Pope Supplemental Agreement”) with Pope 
County, Arkansas, amending the Installment Sale 
Agreement, dated as of September 1, 1976 
(“Pope Original Sale Agreement’) pursuant to 
which, among other things, (i) Pope County 
agreed to sell to Arkansas, subject to the reten- 
tion of a lien and security interest, and Arkan- 
sas agreed to purchase from Pope County, cer- 
tain pollution control facilities at ANO (‘’Pope 


Facilities’) for a purchase price, together with 
interest thereon, payable in semi-annual install- 
ments over a term of years and (ii) Pope 


County agreed to issue its Pollution Control 
Revenue Bonds, Series 1976 (Arkansas Power & 
Light Company Project) (‘Series 1976 Bonds’), 
the net proceeds of which are being used to 
defray a portion of the Cost of Construction as 
defined in the Pope Original Sale Agreement 
(“Pope Cost of Construction’) of the Pope 
Facilities. Pope County, under a Trust Indenture 
(“Pope Original Indenture’) between Pope 
County and The First National Bank in Little 
Rock, as Trustee (“Pope Trustee’), dated as of 
September 1, 1976, issued the Series 1976 
Bonds in the aggregate principal amount of 
$16,600,000, then estimated to be sufficient to 
cover the Pope Cost of Construction. 


It has been determined, however, that the pro- 
ceeds of the Series 1976 Bonds will not be 
sufficient to cover the total Pope Cost of Con- 
struction. Consequently, Pope County proposes 
to issue, to cover such additional Pope Cost of 
Construction, up to an additional $3,000,000 
principal amount of its Pollution Control Reve- 
nue Bonds, Series 1978 (Arkansas Power & 
Light Company Project) (‘Pope Series 1978 
Bonds’) pursuant to a First Supplemental Trust 
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Indenture to the Pope Original Indenture (‘Pope 
Supplemental Indenture’), and Arkansas pro- 
poses to enter into the Pope Supplemental 
Agreement to provide for additional payments 
of the purchase price, together with interest 
thereon, for the Pope Facilities sufficient (to- 
gether with other moneys held by the Pope 
Trustee under the Pope Original Indenture, as to 
be amended, and available therefor) to pay the 
principal of, and interest and premium, if any, 
on, the Pope Series 1978 Bonds, as the same 
become due and payable. 


Arkansas will have options to prepay all, or any 
portion of, the additional purchase price, to- 
gether with interest thereon, of the Jefferson 
Facilities, and, in the case of certain events 
relating to the taxability of the interest on the 
Pope Series 1978 Bonds, the company will be 
obligated to prepay all of such additional pur- 
chase price, together with interest thereon, on 
the terms and as provided in the Pope Original 
Sale Agreement, as to be amended. The Pope 
Series 1978 Bonds will be issued as either serial 
bonds (“Pope Serial Bonds”) or term bonds 
(‘Pope Term Bonds’’), or a combination there- 
of. The Pope Term Bonds will mature not later 
than 30 years from the first day of the month 
in which they are initially issued and will be 
subject to a mandatory cash sinking fund. Pope 
Serial Bonds, if any, will mature at various 
times prior to the maturity of the Pope Term 
Bonds. The effect of the mandatory cash ‘sink- 
ing fund of the Pope Term Bonds together 
with the serial maturities ot the Pope Serial 
Bonds, if any, will be calculated to retire no 
less than 25% of the aggregate principal amount 
of the Pope Series 1978 Bonds prior to ultimate 
maturity. 


(B) Purchase Price Payments Under 


Installment Sale Agreement 


New 


Arkansas is also proposing to dispose of, and to 
acquire, the Additional Pope Facilities being 
installed at ANO for pollution control purposes 
under the laws of the State of Arkansas. The 
company accordingly proposes to enter into a 
new Installment Sale Agreement (‘Agreement’) 
with Pope County which will provide for the 
acquisition, construction, and installation of the 
Additional Pope Facilities by the company on 
behalf of Pope County and the issuance by 
Pope County under a new Trust Indenture (‘‘In- 
denture’’) between Pope County and a trustee, 
The First National Bank in Little Rock (‘’Trust- 
ee’’) of $1,000,000 aggregate principal amount 
of its Pollution Control Revenue Bonds, Special 





Industrial Series (Arkansas Power & Light Com- 
pany Project) (‘New Pope Bonds’), the net pro- 
ceeds of which will be used to defray the Cost 
of Construction, as defined in the Agreement, 
of the Additional Pope Facilities. 


The Agreement will provide for the sale of the 
Additional Pope Facilities by Pope County to 
Arkansas, subject to a lien and security interest 
retained by Pope County, and the payment by 
the company of the purchase price of the Addi- 
tional Pope Facilities, together with interest 
thereon, in semi-annual installments over a term 
of years. In the Agreement, Arkansas will assent 
to the assignment and pledge to the Trustee of 
the rights of Pope County in the Additional 
Pope Facilities and of Pope County’s interest in, 
and of the moneys receivable by it under, the 
Agreement, except for certain rights to indemni- 
fication and reimbursement of expenses. The 
Agreement will further provide that the pur- 
chase price of the Additional Pope Facilities 
payable by Arkansas will be such amount as 
shall be sufficient (together with other moneys 
held by the Trustee under the Indenture and 
available therefore) to pay the principal of the 
New Pope Bonds as the same becomes due and 
payable. The company under the Agreement will 
also agree to pay interest on the unpaid balance 
of the purchase price of the Additional Pope 
Facilities equal to the premium, if any, and 
interest on the New Pope Bonds. 


The Agreement will also provide that Arkansas 
may at any time prepay all, or any portion of, 
the unpaid balance of the purchase price of the 
Additional Pope Facilities, together with interest 
thereon, in whole or in part, such payment to 
be sufficient (together with other moneys held 
by the Trustee and available therefore) to 
redeem on or after May 1, 1988, a specified 
principal amount of New Pope Bonds in the 
manner and to the extent provided in the 
Indenture, including any applicable premium, 
which will be 3% of the principal amount in 
the 11th year and which will reduce by 1/2 of 
1% annually thereafter. Further, upon occur- 
rence of certain events relating to the operation 
of ANO or the Additional Pope Facilities, 
Arkansas may at any time prepay the entire 
unpaid balance of the purchase price of the 
Additional Pope Facilities, together with interest 
thereon. In the case of certain events relating to 
the taxability of the interest on the New Pope 
Bonds, the company shall be obligated to pre- 
pay the entire unpaid balance of the purchase 
price of tne Additional Pope Facilities, together 
with accrued interest. The payments by the 


company in such circumstances shall be suf- 
ficient (together with other moneys held by the 
Trustee and available therefor) to pay the prin- 
cipal of the New Pope Bonds, together with 
aes accrued or to accrue to the redemption 
ate. 


It is proposed that the New Pope Bonds will be 
issued as either serial bonds (‘New Serial 
Bonds’) or term bonds (“New Term Bonds”), 
or a combination thereof. The New Term Bonds 
will mature not later than 30 years from the 
first day of the month in which they are initi- 
ally issued and will be subject to a mandatory 
cash sinking fund. New Serial Bonds, if any, 
will mature at various times prior to the matu- 
rity of the New Term Bonds. The effect of the 
mandatory cash sinking fund of the New Term 
Bonds together with the serial maturities of the 
New Serial Bonds, if any, is calculated to retire 
no less than 25% of the aggregate principal 
amount of the New Pope Bonds prior to ulti- 
mate maturity. 


In order to provide security for the performance 
of Arkansas’s obligations under the Agreement, 
the company will grant to Pope County a lien 
on and security interest in the company’s inter- 
est in the Additional Pope Facilities. Pope 
County will assign and pledge such lien and 
security interest to the Trustee pursuant to the 
Indenture. Arkansas will convey to Pope County 
such portions of the Additional Pope Facilities 
as are now owned by the Company (“Existing 
Facilities’) subject to the lien of the Company’s 
Mortgage and Deed of Trust, dated as of Octo- 
ber 1, 1944, made by the Company to Morgan 
Guaranty Trust Company of New York. 


It is contemplated that the Jefferson Series 
1978 Bonds, and the Pope Series 1978 Bonds 
and the New Pope Bonds (collectively, ‘Pope 
Bonds’), will be sold by the respective Counties 
pursuant to arrangements with a group of 
underwriters represented by Salomon Brothers, 
Goldman, Sachs & Co., and Stephens Inc. In 
accordance with the laws of the State of 
Arkansas, the interest rate to be borne by the 
Jefferson Series 1978 Bonds and the Pope 
Bonds will be fixed by the respective Counties. 
The company will not be a party to the under- 
writing arrangements; however, the Jefferson 
Original Sale Agreement, the Pope Original Sale 
Agreement, and the Agreement provide that the 
terms of the Jefferson Series 1978 Bonds and 
the Pope Bonds and their sale by the respective 
Counties, shall be satisfactory to the company. 
The company understands that interest payable 
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on the Jefferson Series 1978 Bonds and the 
Pope Bonds will be exempt from _ Federal 
income taxes under the provisions of Section 
103 of the Internal Revenue Code of 1954, as 
amended. Arkansas has been advised that the 
annual interest rates on obligations, interest on 
which is so tax exempt, historically have been 
and can be expected at the time of issuance of 
the Jefferson Series 1978 Bonds and the Pope 
Bonds to be 1% to 2% lower than the rates of 
obligations of like tenor and comparable quality, 
interest on which is fully subject to federal 
income tax. 


It is stated that the Arkansas Public Service 
Commission may have jurisdiction over the pro- 
posed transactions and that no other state com- 
mission and no federal commission, other than 
this Commission, has jurisdiction over the 
matters proposed. The fees and expenses inci- 
dent to the proposed transactions are to be 
filed by amendment. 


NOTICE IS FURTHER GIVEN that any inter- 
ested person may, not later than April 4, 1978, 
request in writing that a hearing be held on 
such matter, stating the nature of his interest, 
the reasons for such request, and the issues of 
fact or law raised by said application which he 
desires to controvert; or he may request that he 
be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy 
of such request should be served personally or 
by mail upon the applicant at the above-stated 
address, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) 
should be filed with the request. At any time 
after said date, the application, as filed or as it 
may be amended, may be granted as provided 
in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Com- 
mission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corpo- 
rate Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 20445/March 10, 1978 


In the Matter of 


THE SOUTHERN COMPANY 
Perimeter Center East 

P. O. Box 720071 

Atlanta, Georgia 30346 


(70-6130) 


NOTICE OF PROPOSED ISSUANCE AND 
SALE OF COMMON STOCK PURSUANT TO A 
DIVIDEND REINVESTMENT PLAN AND AN 
EMPLOYEE SAVINGS PLAN 


NOTICE IS HEREBY GIVEN that The South- 
ern Company (“Southern”), a registered holding 
company, has filed an application-declaration 


and an amendment thereto with this Commis- 
sion pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’’), designating Sec- 
tions 6(a) and 7 of the Act and Rule 50(a) (5) 


promulgated thereunder as applicable to the pro- 
posed transactions. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of 
the proposed transactions. 


Southern proposed to issue and sell up to 
3,525,000 shares of its authorized but unissued 
common stock, par value $5 per share, (‘“Addi- 
tional Common Stock’) pursuant to its Divi- 
dend Reinvestment and Stock Purchase Plan 
(“Dividend Plan’). It is anticipated that such 
shares will be issued and sold from time to time 
through April 30, 1980, the majority of such 
shares being sold on or prior to April 30, 1979. 
Southern proposed to use the proceeds from the 
sale of the shares (such proceeds estimated not 
to exceed approximately $59,925,000) to make 
capital contributions to its subsidiaries which 
will in turn use such funds to retire outstanding 
short-term debt and to finance, in part, their 
respective construction programs. 


The Additional Common Stock will be offered 
to all holders of record of Southern’s common 
stock pursuant to a voluntary plan whereby 
shareholders may elect to (1) have dividends on 
all of their shares of Southern common stock 
automatically reinvested in shares of common 
stock at a price equal to 95% of the average of 





the high and low sale prices of Southern’s 
common stock, as published in The Wall Street 
Journal on the dividend payment date (or the 
next preceding day on which the New York 
Stock Exchange is open, if it is closed on the 
dividend payment date), such average of the 
high and low sale prices being hereinafter re- 
ferred to as the “Market Price Average”, or (2) 
reinvest less than all of their dividends in shares 
of common stock at a price equal to 95% of 
the Market Price Average, or (3) reinvest all or 
less than all of their dividends as described 
above and, in addition, make optional cash pay- 
ments (not less than $25 per payment nor more 
than a total of $3,000 per quarter) to invest in 
shares of common stock at a price equal to 
100% of the Market Price Average, or (4) con- 
tinue to receive cash dividends on all shares 
registered in their names and invest only op- 
tional cash payments. Dividends on shares cred- 
ited to a participant’s account under the Divi- 
dend Plan will be reinvested in shares of 
common stock at a price equal to 95% of the 
Market Price Average. No shares will be sold 
under the Dividend Plan at less than the par 
value of such shares. 


The First National Bank of Atlanta currently 


administers the Dividend Plan and makes pur- 
chases of shares as agent for the participants. 
No service charge or commission will be paid by 
participants in connection with purchases under 
the Dividend Plan. 


Participants will retain all voting rights relating 
to shares purchased under the Dividend Plan 
and credited to their accounts, and shares will 
be voted in accordance with the instructions of 
the participant to whose account they are cred- 
ited. 


A participant will be able to withdraw from the 
Dividend Plan at any time upon written notice. 
Upon withdrawal, the participant will be issued, 
without charge, a certificate for the number of 
shares credited to his account and will receive a 
cash payment for the value of any fractional 
share, which cash payment will be based on the 
closing sale price of Southern’s common stock, 
as published in The Wall Street Journal on the 
next business day following the day the with- 
drawal request is received, less any related bro- 
kerage commission and transfer tax. Without 
withdrawing from the Dividend Plan, a partici- 
pant will be entitled to demand and receive a 
certificate representing the full shares of 
common stock credited to his account. 


Southern reserves the right to suspend, modify 
(subject to Commission approval) or terminate 
the Dividend Plan at any time. 


All shareholders not currently participating in 
the Dividend Plan will be mailed a summary 
prospectus describing the Plan and advising 
shareholders as to the manner by which they 
may participate therein. A summary prospectus 
will also be sent to all those who become share- 
holders after the initial mailing of such sum- 
mary prospectus. The continued existence of the 
Dividend Plan will occasionally be brought to 
the attention of nonparticipants by a re-mailing 
of the summary prospectus. All shareholders 
who are currently participants in the Dividend 
Plan or who later join the Dividend Pian will be 
sent a copy of a complete prospectus. 


Southern further proposes to issue and sell a 
maximum of 1,000,000 shares of its authorized 
but unissued common stock, par value $5 per 
share (the “New Stock”), pursuant to the Em- 
ployee Savings Plan for The Southern Company 
System (‘Savings Plan’’). It is anticipated that 
the New Stock will be issued and sold from 
time to time through April 30, 1980. Southern 
proposes to use the proceeds from the sale of 
the New Stock (such proceeds estimated not to 
exceed approximately $17,000,000) to make 
capital contributions to its subsidiaries which 
will, in turn, apply the proceeds to the retire- 
ment of outstanding short-term debt and to 
finance, in part, their respective construction 
programs. 


The New Stock will be offered to employees of 
Southern’s subsidiaries pursuant to a voluntary 
plan under which employees may contribute, 
through payroll deductions, not less than 2% 
nor more than 12% of their compensation (base 
salary or wages). Each employing company will 
contribute, on behalf of each of the Savings 
Plan members in its employ, an amount equal 
to 50% of such of the member’s contributions 
as are not in excess of 6% of the member's 
compensation. The First National Bank of 
Atlanta acts as Trustee for the trust which is 
part of the Savings Plan, and the Savings Plan is 
administered by the Savings Plan Committee, 
the members of which are appointed by the 
Board of Directors of Southern Company Ser- 
vices, Inc. 


Each Savings Plan member must direct that his 
contributions be invested in one or more of 
three funds: (1) Company Stock Fund— 
consisting of Southern’s common stock; (2) 
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Equity Fund—consisting of common or capital 
stocks and securities convertible into common 
or capital stock (other than securities issued by 
or convertible into securities issued by Southern 
or any of its subsidiaries), short-term invest- 
ments, and investments in certain commingled 
trust funds; (3) Fixed Income Fund—consisting 
of direct obligations of the U.S. Government 
and its agencies, corporate bonds, debentures, 
notes, certificates of indebtedness, evidences of 
indebtedness of Southern or its subsidiaries or 
affiliates, savings account deposits and _invest- 
ments in certain commingled trust funds. All 
employing company contributions are invested 
in the Company Stock Fund. 


An employee is eligible to participate in the 
Savings Plan if: (a) he is at least 21 years of 
age and (b) he has completed at least one year 
of service (in which he has completed at least 
1,000 hours of service) with one or more 
Southern subsidiaries. Any employee represented 
by a collective bargaining agent may not partici- 
pate in the Savings Plan unless the representa- 
tives of his bargaining unit and the employing 
company mutually agree to participate in the 
Savings Plan by members of the bargaining unit. 


The amount of an employee’s contributions may 
be changed by the employee if the employee 
gives at least sixty days notice of such change. 
By delivering at least thirty days prior notice, 
an employee may voluntarily suspend the 
making of contributions for a period of not less 
than six months. The member’s direction as to 
the fund or funds in which his contributions are 
to be invested will continue in effect until 
changed by the member, and the member may 
change such investment direction once in each 
year. 


A separate account is established for each mem- 
ber, and each member is furnished a statement 
of his account annually and upon any distribu- 
tion or withdrawal. 


The amount to the credit of a member's 
account attributable to his own contributions is 
fully vested in the member at all times. 
Amounts attributable to employing company 
contributions are fully vested in the member 
upon his death or retirement pursuant to the 
pension plan of his employing company. Prior 
to those events, the amount to the credit of a 
member’s account attributable to employing 
company contributions is vested in the member 
in accordance with a schedule which begins with 
a 50% vesting after five years of service and 
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increases by 5% with each year of service there- 
after until, after 15 years of service, these 
amounts are fully vested. Any amounts not 
vested upon a member's termination of employ- 
ment are forfeited and will be applied as a 
credit to reduce subsequent contributions of the 
employing company. 


While remaining in employment, a member may, 
upon giving sixty days prior written notice to 
his employing company, withdraw all or certain 
portions of the amount to his credit, but, if 
such withdrawal is made other than under cir- 
cumstances which the Savings Plan Committee 
determines to constitute a financial emergency 
in the affairs of the member, the member’s 
contributions and those of his employing com- 
pany will be suspended for certain periods of 
time as provided by the Savings Plan. 


The Trustee will vote the shares of common 
stock of Southern held by it in accordance with 
written directions received from the individual 
members on whose behalf such shares are held 
and will not vote any such shares for which 
voting instructions are not received. The Trustee 
has the authority to vote all other securities in 
its discretion. No certificate or document evi- 
dencing participation in the Savings Plan is 
issued. 


Brokerage fees, commissions, transfer taxes and 
other expenses incident to the purchase or sale 
of securities by the Trustee are deemed to be a 
part of the cost of such securities or deducted 
in computing the proceeds therefrom, as the 
case may be, and shall be paid from the trust 
fund. Any transfer taxes in connection with the 
distribution of Southern common stock to mem- 
bers or their beneficiaries will be borne by the 
accounts of the members as the Savings Plan 
Committee shall determine. Taxes, if any, pay- 
able with respect to the assets or income of the 
fund will be charged against the accounts of 
members. Other expenses of administering the 
Savings Plan will be paid by Southern Company 
Services, Inc. subject to reimbursement by the 
other employing companies of their propor- 
tionate shares of such expenses. 


The Board of Directors of Southern Company 
Services, Inc. has the right to amend or termi- 
nate the Savings Plan in whole or in part. Any 
employing company may, by action of its board 


of directors and approval by the Board of 
Directors of Southern Company Services, Inc., 
suspend or terminate the making of contribu- 
tions of members in the employ of such em- 





ploying company and of contributions by such 
employing company. In the event of termination 
or partial termination or upon complete discon- 
tinuance of contributions under the Savings Plan 
by all employing companies or by any one em- 
ploying company, the amount to the credit of 
the accounts of each member whose employing 
company shall be affected by such termination 
or discontinuance shall become nonforfeitable 
and will be distributed to the member as soon 
as practicable after such termination or discon- 
tinuance. 


Investment purchases by the Trustee for the 
funds may be made either on the open market 
or by private purchase, provided that no private 
purchase may be made of common stock of 
Southern at a price greater than the last sale 
price or current independent bid price, which- 
ever is higher, for such stock on the New York 
Stock Exchange, plus an amount equal to the 
commission payable in a stock exchange trans- 
action if such private purchase is not made 
from Southern. The Trustee may purchase 


common stock of Southern directly from South- 
ern under the Dividend Plan or under any other 
similar plan made available to all holders of 
record of shares of common stock of Southern, 
at the purchase price provided for in such plan. 


A statement of the fees and expenses to be 
incurred in connection with the proposed trans- 
action will be filed by amendment. It is stated 
that no state commission and no federal com- 
mission, other than this Commission, has juris- 
diction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any inter- 
ested person may, not later than April 4, 1978, 
request in writing that a hearing be held on 
such matter, stating the nature of his interest, 
the reasons for such request, and the issues of 
fact or law raised by the filing which he desires 
to controvert; or he may request that he be 
notified if the Commission should order a hear- 
ing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy 
of such request should be served personally or 
by mail upon the applicants-declarants at the 
above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At 
any time after said date, the application- 
declaration, as amended or as it may be further 
amended, may be granted and permitted to 
become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated 


under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who 
request a hearing or advice as to whether a 
hearing is ordered will receive any notices or 
orders issued in this matter, including the date 
of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corpo- 
rate Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 20446/March 13, 1978 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
One Main Place 
Dallas, Texas 75250 


WEST TEXAS UTILITIES COMPANY 
P.O. Box 841 
Abilene, Texas 


(70-5930) 


NOTICE OF PROPOSED INCREASE IN 
SHORT-TERM BORROWING LIMITATION 


NOTICE IS HEREBY GIVEN that Central and 
South West Corporation (“CSW”), a registered 
holding company and West Texas Utilities Com- 
pany (“WTU”"), an electric utility subsidiary of 
CSW’s, have filed post-effective amendments to 
their application-declaration previously filed with 
this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘Act’) desig- 
nating Sections 6, 7, 9(a), 10 and 12(b) and 
12(f) of the Act and Rules 43, 45, and 50, 
promulgated thereunder as applicable to the pro- 
posed transaction. All interested persons are 
referred to the application-declaration, as 
amended by said _ post-effective amendments, 
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which is summarized below, for a complete 
statement of the proposed transaction. 


CSW and WTU state that by order of the Com- 
mission dated December 30, 1976 (HCAR No. 
19829), a CSW system money pool financing 
arrangement was established through which 
WTU, as a CSW subsidiary, was authorized to 
borrow not in excess of $15,000,000 outstand- 
ing at any one time prior to July 1, 1978 from 
CSW or from banks. WTU states that, largely 
because of the payment of $8,000,000 in 
December 1977 in settlement of a contractual 
dispute between it and an unaffiliated oil com- 
pany, it now finds that this $15,000,000 limit 
will be insufficient, beginning March 1, 1978 
and requests that the borrowing limit be 
increased to $24,500,000. WTU further states 
that the incident which put borrowings over the 
$15,000,000 limit is the payment at their matu- 
rity on March 1, 1978, of $5,000,000 of its 
Series B First Mortgage Bonds. 


CSW states that, in order to cover WTU’s cash 
needs for this and other purposes, it will be 
required to make an emergency loan to WTU to 
the extent required in excess of the 
$15,000,000 limit, pending approval of this 
post-effective amendment. 


It is stated that no state commission and no 
federal commission, other than this Commission, 
has jurisdiction with respect to the proposed 
transaction. The fees and expenses to be 
incurred in connection with the proposed trans- 
action will be supplied by amendment. 


NOTICE IS FURTHER GIVEN that any inter- 
ested person may, not later than April 5, 1978, 
request in writing that a hearing be held on 
such matter, stating the nature of his interest, 
the reasons for such request, and the issues of 
fact or law raised by said  application- 
declaration, as further amended by said post- 
effective amendments, which he desires to con- 
trovert; or he may request that he be notified if 
the Commission should order a hearing thereon. 
Any such request should be addressed: Secre- 
tary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request should be served personally or by mail 
upon the applicants-declarants at the above- 
stated address, and proof of service (by affi- 
davit or, in case of an attorney at law, by 
certificate) should be filed with the request. At 
any time after said date, the application- 
declaration, as amended by said post-effective 
amendments, or as it may be further amended, 
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may be granted and permitted to become effec- 
tive as provided in Rule 23 of the General 
Rules and Regulations promulgated under the 
Act or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this 
matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corpo- 
rate Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 20447/March 13, 1978 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY. 
INC. 

2 Broadway 

New York, New York 10004 


(70-6126) 


NOTICE OF PROPOSED RESTATED CERTIFI- 
CATE OF INCORPORATION AND ISSUANCE 
AND SALE OF COMMON STOCK TO 
EMPLOYEES SAVINGS PLAN, WITH RE- 
QUEST FOR EXCEPTION FROM COMPETI- 
TIVE BIDDING; ORDER AUTHORIZING 
SOLICITATION OF PROXIES IN CONNEC- 
TION THEREWITH 


NOTICE IS HEREBY GIVEN that American 
Electric Power Company, Inc. (“AEP”), a regis- 
tered holding company, has filed a declaration 
and amendments thereto with this Commission 
pursuant to the Public Utility Holding Company 
Act of 1935 (“Act’’), designating Sections 6(a), 
7 and 12(e) of the Act and Rules 50 and 62 
promulgated thereunder as applicable to the pro- 
posed transactions. All interested persons are 





referred to the declaration, as amended, which 
is summarized below, for a complete statement 
of the proposed transactions. 


AEP proposes to adopt a Restated Certificate of 
Incorporation (‘Restated Certificate’), which 
would include an amendment increasing from 
125,000,000 to 150,000,000 the number of 
shares of common stock, $6.50 par value 
(“common stock’’), that AEP is authorized to 
issue. As of January 31, 1978, 103,006,287 
shares were issued and outstanding. It is stated 
that the 21,993,713 shares available for issuance 
may not prove adequate to meet anticipated 
future requirements and that an increase of 
25,000,000 in authorized shares is requested to 
insure a sufficient number of shares to meet 
these future requirements. It is estimated that 
construction expenditures for AEP’s subsidiary 
operating companies will total almost 
$2,000,000,000 for the years 1978 and 1979; 
and that in order to help finance this construc- 
tion program, AEP will have to invest approxi- 
mately $350,000,000 in the equity of its sub- 
sidiaries during this period, which ultimately will 
have to be obtained through the sale of addi- 
tional common stock. Thus, based on market 
prices in January 1978, which ranged from $23 
to $25 5/8 per share, 13,650,000 to 15,250,000 
shares of common stock will have to be issued. 
It is further stated that additional common 
stock may be required for transactions such as 
AEP’s pending application (File Nos. 3-1476 and 
70-4596) for authority to issue 1.3 shares of 
common stock for each share of Columbus and 
Southern Ohio Electric Company (“C&SO”) 
common stock. If the Commission authorizes 
the proposed exchange offer, the transaction 
then will be contingent upon acceptance by 
holders of at least 80% of the outstanding 
C&SO common stock. As of December 31, 
1977, C&SO had 16,008,588 common stock 
shares outstanding, so that the successful consu- 
mation of the exchange offer would have 
required the issuance of up to 20,811,165 
shares of AEP common stock. 


AEP states that its present Certificate of Incorpora- 
tion, filed in 1925 and amended numerous times 
thereafter, constitutes an unwieldly document of 
over 100 pages which consists principally of 
provisions that have been repealed or amended, or 
that have become obsolete or unnecessary. The 
proposed Restated Certificate is intended to simpli- 
fy and modernize AEP’s charter by eliminating this 
material. It is further stated that except for the 
increase in authorized common stock described 
above, none of the deletions or amendments to be 


made by the Restated Certificate will have a 
material effect on the rights or privileges of AEP’s 
shareholders. 


AEP also proposes to issue and sel! shares of 
common stock to the Trustee for the AEP 
System Employees Savings Plan (“Savings 
Plan’). The Savings Plan became effective of 
January 1, 1978, at which time there were 
approximately 10,480 employees enrolled out of 
a total of approximately 13,400 employees eligible 
to participate. The Savings Plan is a defined 
contribution, individual account plan, under 
which a participant’s benefits are based solely 
upon the amount contributed to the partici- 
pant’s account, and any income, gains or losses 
which may be allocated to such account. The 
Savings Plan has been designed to meet the 
requirements of the Employee Retirement 
Income Security Act of 1974 (ERISA) and to 
qualify under Section 401(a) of the Internal 
Revenue Code of 1954. Any employee who has 
attained age 20 and has completed one year of 
service with one or more of AEP’s subsidiaries 
(“Employers”) is eligible to participate, except 
employees covered by the National Bituminous 
Coal Wage Agreement and employees who are 
covered by collective bargaining agreements if 
their Employer and their union have not agreed 
that their collective bargaining unit is to be 
covered by the Savings Plan. 


It is stated that participants may contribute to 
the Savings Plan, through payroll deductions 
each payroll period, from 1% to 10% of their 
regular compensation. Participants may change 
the rate of their contributions not more than 
twice in any 12 month period and may suspend 
their contributions for a minimum of 3 months. 
Each employer contributes to the Savings Plan 
each month on behalf of its employee partici- 
pants an amount equal to 50% of each such 
participant’s contributions up to 6% of his 
regular compensation. In accordance’ with 
ERISA, the Savings Plan provides that an Em- 
ployer’s contributions with respect to any par- 
ticipant, plus the participant’s contributions in 
excess of 6% of regular compensation, may not 
exceed $28,175 (subject to adjustment by the 
Internal Revenue Service) in any calendar year. 


It is further stated that the contributions made 
each month by participants and Employers are 
remitted to the Trustee, and credited to the 
accounts of participants in the Savings Plan. 
Each participant’s contributions are invested by 
the Trustee, as directed by the participant, in 
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one, or in equal portions in any two or all, of 
the following three funds: (a) the AEP Stock 
Fund—a fund consisting entirely of the common 
stock; (b) the Equity Fund—an index fund of 
common stocks (which may include some shares 
of the common stock) selected by the Trustee; 
or (c) the Fixed Income Fund—contributions to 
which are invested by the Trustee under a con- 
tract between the Trustee and The Equitable 
Life Assurance Society of the United States 
(Equitable) which guarantees repayment of any 
amounts paid to Equitable and payment of 
interest at an effective annual rate of 7.85% 
through December 31, 1987. Participants may 
change investment instructions with respect to 
their future and/or past contributions once in 
each 12-month period. Employer contributions 
on behalf of participants are invested entirely in 
the AEP Stock Fund. The interests of partici- 
pants in each Fund are expressed in units which 
are valued by the Trustee at the end of each 
month, based on the market value of the assets 
in the Fund. AEP states that participants’ con- 
tributions are fully vested at all times. Employer 
contributions become vested at the earlier of (a) 
the end of the third year following the year for 
which the contributions were made or (b) the 
participant’s retirement, permanent and total dis- 
ablity, death or termination of employment 
after age 60 in certain cases. Employer contribu- 
tions which are not vested at the time of the 
termination of employment of a participant, or 
upon certain withdrawals of assets from the 
Plan by the participant, are forfeited by the 
participant and are used to reduce future contri- 
butions to the Plan by the Employer. 


AEP states that while employed, participants in 
the Savings Plan may elect to receive a distribu- 
tion of all or a portion of the value of the 
vested contributions credited to their accounts 
in either of two ways: (i) During the month of 
November of each year, commencing with 
November 1981, a participant may elect to 
receive a distribution of the value of all of the 
contributions to his account (both the partici- 
pant’s and the Employer's) for the thrid calen- 
dar year preceding the year in which the elec- 
tion is made. The election of such a distribution 
will not result in any forfeiture or other 
penalty. Distributions will be made in cash and 
shares of Common Stock; or entirely in cash if 
the participant so elects. (ii) Once in any twelve 
month period, a participant may elect to with- 
draw the value of all or part of the units 
credited to his account that are attributable to 
vested contributions. A participant’s withdrawal 
of funds from the Savings Plan, except for an 
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election to receive a periodic partial distribution 
as described in (i) above, results in a full or 
partial suspension of the participant’s right to 
contribute to the Savings Plan for periods of up 
to 9 months, the length of the suspension 
depending on the relative size of the with- 
drawal, and, in certain cases, in forfeiture of 
non-vested contributions by the participant's 
Employer. Such withdrawals are paid entirely in 
cash. 


AEP further states that upon the death or 
retirement of a participant, or if a participant 
otherwise terminates employment, the entire 
vested amount of the participant’s account is 
distributed to the participant or, in the case of 
death, to the participant’s designated benefici- 
aries. Lump sum distributions are made in cash 
and shares of common stock; or entirely in cash 
if the distributee so elects. 


It is stated that participants may not assign, 
alienate, pledge or encumber their benefits 
under the Savings Plan. It is further stated that 
the Savings Plan permits each participant to 
instruct the Trustee how to vote the shares of 
common stock held for his account at any 
meeting of shareholders of the Company. Any 
shares of common stock held by the Trustee for 
which instructions are not received will be voted 
by the Trustee with respect to each matter in 
the same proportions as the shares for which it 
does receive instructions. 


It is stated that the administrative expenses of 
the Savings Plan are paid by the Employers. 
Direct charges and expenses arising from the 
purchase or sale of securities for the three funds 
are paid by the Trustee from the fund or funds 
involved. The Savings Plan is administered by 
AEP Service Corporation (the Service Corpora- 
tion) through the Savings Plan Administration 
Committee (the Committee), consisting of five 
members appointed by the Board of Directors 
of the Service Corporation to serve for an 
indefinite term. All of the members of the 
Committee are employees of the Service Corpo- 
ration. Units of participation in the Savings Plan 
and shares of common stock of the Company 
to be purchased on behalf of participants in the 
Savings Plan by the Trustee have been registered 
with the Commission under the Securities Act 
of 1933. Under the provisions of a trust agree- 
ment between the Trustee and the Service Cor- 
poration (the Trust Agreement), the Trustee 
receives the contributions of participants and 
Employers, holds and invests the assets and 
income of the trust fund created under the 





Savings Plan in accordance with the provisions 
of the Savings Plan and the Trust Agreement, 
maintains records and prepares periodic state- 
ments of account for participants, and makes 
payments to participants at the direction of the 
Committee. The Plan and the Trust Agreement 
do not give the Committee any discretion over 
the investment of contributions to the Saving 
Plan (except that the Committee may direct the 
Trustee to transfer assets to an insurance com- 
pany as a funding medium for the Fixed 
Income Fund) or the right to direct the time or 
price at which securities may be purchased or 
sold by the Trustee, or to select the brokers or 
dealers through whom such purchases and sales 
may be made. 


It is stated that to date, the Trustee has 
acquired the shares of Common Stock required 
for the Savings Plan in the open market. If 
authorized to do so by its shareholders, AEP 
will offer to sell to the Trustee from time to 
time as many shares of common stock as it 
may require for the Savings Plan (subject to 
authorization of such sales by the Commission 
under the 1935 Act), AEP will not be able to 
require the Trustee to purchase any shares from 
it, but it is expected that the Trustee usually 
will elect to purchase shares from the Company 
rather than in the open market because by 
doing so it will not have to pay any brokerage 
fees or commissions. So long as the market 
price is above the book value of the shares 
($21.42 at December 31, 1977), the sale of 
shares to the Trustee will not have dilutive 
effect on the book value of outstanding shares. 
Increases in the number of outstanding shares 
may have a dilutive effect on earnings per share. 


Subject to approval by order of the Commis- 
sion, AEP intends to submit the proposal for 
the Restated Certificate, including the amend- 
ment increasing authorized common stock, and 
the proposal to authorize AEP to issue and sell 
common stock to the Trustee for the Savings 
Plan, to its shareholders for their consideration 
and approval at the annual meeting to be held 
on April 26, 1978. In connection therewith, 
AEP proposes to solicit proxies from the hold- 
ers of its common stock through the use of 
solicitation material which sets forth the pro- 
posals in detail. AEP also proposed to solicit 
proxies for the election of directors and for the 
approval of the selection of auditors. The pro- 
posals for the Restated Certificate and issuance 
and sale of common stock to the Trustee 
require an affirmative vote of an majority of 
the shares present or represented at the meeting. 


In addition, if the proposal relating to the Re- 
stated Certificate is approved by the share- 
holders, AEP will execute and file a Restated 
Certificate with the Secretary of State of New 
York. If the proposal relating to the issue and 
sale of common stock to the Trustee is ap- 
proved by the shareholders, AEP proposes to 
issue and sell up to 500,000 shares of author- 
ized unissued common stock to the Trustee, 
from time to time through April 30, 1979, at a 
price on each date of sale equal to the average 
of the high and low market price of the 
common stock on such date, but in no event 
less than the par value thereof. AEP requests 
that it be granted an exemption from compli- 
ance with the provisions of paragraphs (b) and 
(c) of Rule 50 with respect to issuance and sale 
of common stock to the Trustee, under para- 
graph (a)(5) of this Rule. 


The fees and expenses to be incurred by AEP 
in connection with the soliciation of proxies for 
the annual meeting are estimated at $430,000. 
Additional information as to the fees and 
expenses to be incurred in connection with the 
proposed transactions will be filed by amend- 
ment. It is stated that no state commission and 
no federal commission, other than this Commis- 
sion, has jurisdiction over the proposed trans- 
actions. 


NOTICE IS FURTHER GIVEN that any inter- 
ested person may, not later than April 7, 1978, 
request in writing that a hearing be held with 
respect to the proposed transactions, stating the 
nature of his interest, the reasons for such 
request, and the issues of fact or law raised by 
said declaration, as amended, which he desires 
to controvert; or he may request that he be 
notified if the Commission should order a hear- 
ing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy 
of such request should be served personally or 
by mail upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) 
should be filed with the request. At any time 
after said date, the declaration, as amended or 
as it may be further amended, may be per- 
mitted to become effective as provided in Rule 
23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission 
may grant exemption from such rules as pro- 
vided in Rule 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
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notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any 
postponements thereof. 


It appears to the Commission that the declara- 
tion, as amended, insofar as it proposes the 
solicitation of proxies from AEP’s common 
stockholders, should be permitted to become 
effective forthwith pursuant to Rule 62: 


IT IS ORDERED that the declaration, as 
amended, regarding the proposed solicitation of 
proxies from AEP’s common stockholders be, 
and it hereby is, permitted to become effective 
forthwith pursuant to Rule 62 and subject to 
the terms and conditions prescribed in Rule 24 
under the Act. 


For the Commission, by the Division of Corpo- 
rate Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 20448/March 13, 1978 


In the Matter of 
MIDDLE SOUTH UTILITIES, INC. 


SYSTEMS FUELS, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


MISSISSIPPI POWER & LIGHT COMPANY 
P. O. Box 1640 
Jackson, Mississippi 39205 


NEW ORLEANS PUBLIC SERVICE INC. 
P. O. Box 60340 
New Orleans, Louisiana 70112 


(70-5415) 
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NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING ISSUANCE AND SALE OF 
NOTES BY FUEL-SUPPLY SUBSIDIARY TO A 
BANK 


NOTICE IS HEREBY GIVEN that System 
Fuels, Inc. (“SFI’’), a jointly-owned, non-utility, 
fuel-supply subsidiary company of Arkansas 
Power & Light Company, Louisiana Power & 
Light Company, Mississippi Power & Light Com- 
pany, and New Orleans Public Service Inc. (col- 
lectively referred to as “Operating Companies’’), 
each an electric utility subsidiary company of 
Middle South Utilities, Inc., a registered holding 
company, and the above-named companies have 
filed with this Commission a _ further post- 
effective amendment to _ the _ application- 
declaration in this proceeding pursuant to Sec- 
tions 6(a) and 7 of the Public Utility Holding 
Company Act of 1935 (‘Act’) regarding the 
following proposed transactions. All interested 
persons are referred to the amended application- 
declaration, which is summarized below, for a 
complete statement of the proposed trans- 
actions. 


By supplemental orders in this proceeding dated 
April 15, 1974, April 13, 1976 and April 13, 
1977 (HCAR Nos. 18378, 19484, and 19982) 
the Commission authorized SFI to issue and sell 
bank notes up to an aggregate amount of 
$40,000,000 outstanding at any one time pur- 
suant to a loan agreement dated as of April 17, 
1974, among SFI, the Operating Companies, and 
First National City Bank (Citibank, N.A., as of 
March 1, 1976). The loan agreement terminates 
on April 17, 1978. 


SFI now intends to extend the term of the loan 
agreement for two years through April 17, 
1980, and proposes to issue and sell its notes to 
Citibank in accordance therewith up to an 
aggregate of $40,000,000 outstanding at any 
one time. The interest rate on borrowings by 
SFI under the loan arrangement will be adjusted 
from one hundred fifteen percent (115%) per 
annum to one hundred nine percent (109%) per 
annum of the base rate charged by Citibank on 
90-day loans to substantial and responsible com- 
mercial borrowers. All of the other terms and 
conditions of the loan agreement are to remain 
unchanged. Compensating balances are not 
required. SFI will use the proceeds of the notes 
for the financing of a portion of its fuel-oil 
inventory and for other expenditures in connec- 
tion with its fuei-supply program for the Middle 
South Utilities system. 





No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions. It is requested that 
authorization be granted to file certificates pur- 
suant to Rule 24 on a quarterly basis. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 7, 1978, 
request in writing that a hearing be held on 
such matter, stating the nature of his interest, 
the reasons for such request, and the issues of 
fact or law raised by said post-effective amend- 
ment to the application-declaration which he 
desires to controvert; or he may request that he 
be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy 
of such request should be served personally or 
by mail upon the applicants-declarants at the 
above-stated addresses, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At 
any time after said date, the application- 
declaration, as amended or as it may be further 
amended, may be granted and permitted to 
become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who 
request a hearing or advice as to whether a 
hearing is ordered will receive any notices and 
orders issued in this matter, including the date 
of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corpo- 
rate Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 20449/March 13, 1978 


In the Matter of 


ARKANSAS-MISSOURI POWER COMPANY 
405 West Park Street 
Blytheville, Arkansas 72315 


(70-5838) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING ISSUANCE AND SALE OF 
SHORT-TERM BANK NOTES 


NOTICE IS HEREBY GIVEN that Arkansas- 
Missouri Power Company (‘Arkansas-Missouri’’), 
a wholly-owned subsidiary of Middle South 
Utilities, Inc., a registered holding company, has 
filed with this Commission a second post- 
effective amendment to the declaration in this 
proceeding pursuant to Sections 6(a) and 7 of 
the Public Utility Holding Company Act of 
1935 (“Act’’) regarding the following proposed 
transactions. All interested persons are referred 
to the amended declaration, which is summa- 
rized below, for a complete statement of the 
proposed transactions. 


By orders in this proceeding dated May 4, 
1976, and April 19, 1977 (HCAR Nos. 19511 
and 19993), Arkansas-Missouri was authorized to 
borrow from a group of Arkansas banks, from 
time to time through April 19, 1978, up to 
$5,500,000 through the issuance and sale of 
promissory notes. On March 6, ~ 1978, 
$5,000,000 of such notes were outstanding. 


It is now proposed that Arkansas-Missouri issue 
and sell to a group of banks, from time to time 
during the period commencing on the effective 
date of the supplemental order herein and con- 
tinuing for one year thereafter, up to 
$5,500,000 of unsecured, short-term promissory 
notes to Worthen Bank & Trust Company, 
Little Rock, Arkansas, for the account of 
twenty-nine participating banks. 


The notes will be payable in not more than 270 
days from the date of issuance and may be 
renewed from time to time, but will mature not 
later than one year from said effective date. As 
the notes mature, they will be renewed or 
repaid out of funds then available to the com- 
pany. The notes will, at the option of the 
company, be prepayable, in whole or in part, at 
any time without premium or penalty. 


The notes will bear interest, payable quarterly 


and at maturity, on 
amount thereof at the 
rate of Chemical Bank, 
in effect from time to 


the unpaid principal 
prime commercial loan 
New York, New York, 
time. Arkansas-Missouri 


SEC DOCKET/481 





will not be required to maintain any compen- 
sating balances with, or pay any commitment 
fee to, any of the participating banks in connec- 
tion with the proposed borrowings. 


Arkansas-Missouri will apply the net proceeds 
received from the new borrowings to the pay- 
ment at maturity of the presently outstanding 
$5,000,000 principal amount of bank borrow- 
ings referred to above and the balance of said 
proceeds to the company’s construction pro- 
gram. It is stated that the proposed new bor- 
rowings are in addition to other bank borrow- 
ings by the company from the First National 
Bank in Little Rock, Arkansas, which total 
$7,750,000 in principal amount as of March 6, 
1978, and which may not exceed that amount 
at any one time outstanding (HCAR Nos. 
19264, 19756, and 20241). 


It is stated that no special or separable expenses 
are anticipated in connection with the proposed 
notes and that no state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any inter- 
ested person may, not later than April 11, 
1978, request in writing that a hearing be held 
on such matter, stating the nature of his 
interest, the reasons for such request, and the 
issues of fact or law raised by the post-effective 
amendment which he desires to controvert; or 
he may request that he be notified if the Com- 
mission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request should 
be served personally or by mail upon the declar- 
ant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the decla- 
ration, as amended or as it may be further 
amended, may be permitted to become effective 
as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or 
the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 there- 
of or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will 
receive any notices and orders issued in this 
matter, including the date o! the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corpo- 
rate Regulation, pursuant to delegated authority. 
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Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 20450/March 13, 1978 


in the Matter of 


MISSISSIPPI POWER COMPANY 
P. O. Box 4079 
Gulfport, Mississippi 39501 


(70-6129) 


NOTICE OF PROPOSED ACQUISITION OF 
RAILROAD CARS FOR’ TRANSPORTING 
COAL 


NOTICE IS HEREBY GIVEN that Mississippi 
Power Company (‘‘Mississippi’’), a wholly-owned 
electric utility subsidiary of The Southern Com- 
pany, a registered holding company, has filed a 
declaration with this Commission pursuant to 
the Public Utility Holding Company Act of 
1935 (“Act’’), designating Sections 9(a) and 10 
of the Act as applicable to the proposed crans- 
action. All persons are referred to the “eclara- 
tion, which is summarized below, for a com- 
plete statement of the proposed transaction. 


Mississippi proposes to purchase railroad coal 
cars for use in transporting coal to Unit No. 1 
(“Unit No. 1”) of a steam electric generating 
plant located along the bank of the Pascagoula 
River in Jackson County, Mississippi (‘Plant 
Daniel”). Unit No. 1 began its commercial 
operation in September 1977. Unit No. 2 of 
Plant Daniel, owned by an associate company, 
Gulf Power Company, is expected to operate 
commercially about mid 1980, at which time 
the entire plant consisting of both units and all 
facilities and equipment will be owned as 
tenants in common by Mississippi and Gulf 
Power Company with each company owning an 
undivided 50% interest therein (See HCAR No. 
19696 (September 28, 1976)). 


Mississippi has contracted to purchase low sul- 
phur coal to be mined in Utah and Colorado. 
For the year 1978, the contract calls for the 
delivery of 500,000 tons, and for the year 1979 
and thereafter it calls for an amount of 800,000 





tons annually for use as fuel for Unit No. 1. In the 
opinion of Mississippi’s management, the most 
economical method for obtaining reliable 
delivery service of the coal is by use of several 
unit trains utilizing cars specifically constructed 
so that each will automatically discharge on the 
coal pile at Plant Daniel. Cars for such special- 
ized unit trains are not furnished by the rail- 
roads but rather are supplied by the shipper, 
with the railroads providing the locomotives and 
cabooses. A total of approximately 230 cars will 
be required for the handling of this coal move- 
ment for use in operation of Unit No. 1. 


Mississippi's management believes that the most 
economical method of providing the required 
cars will be by purchase thereof. The price for 
the purchase of the cars is $33,720 per car, 
making an acquisition cost of $7,755,600, 
F.0.B. Covington, Kentucky. It is expected that 
delivery of the cars will begin June 1978, and 
payment will be made by Mississippi within 15 
days after receiving each invoice. There will be 
eight invoices covering 25 cars each and one 
invoice covering 30 cars. 


It is stated that the proposed acquisition has 
been authorized by the Mississippi Public Service 
Commission and that no other state commission 
and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. Information as to fees and expenses 
to be incurred in connection with the proposed 
transaction are to be filed by amendment. 


NOTICE IS FURTHER GIVEN that any inter- 
ested person may, not later than April 7, 1978, 
request in writing that a hearing be held on 
such matter, stating the nature of his interest, 
the reasons for such request, and the issues of 
fact or law raised by the filing which he desires 
to controvert; or he may request that he be 


notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy 
of such request should be served personally or 
by mail upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) 
should be filed with the request. At any time 
after said date, the declaration, as filed or as it 
may be amended, may be permitted to become 
effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may 


deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will 
receive any notices or orders issued in this mat- 
ter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corpo- 
rate Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 20451/March 13, 1978 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6094) 


ORDER AUTHORIZING ARRANGEMENTS 
RELATED TO THE OPERATION OF MUNICI- 
PAL ELECTRIC FACILITIES BY SUBSIDIARY 
AND OPTION TO SUBSEQUENTLY ACQUIRE 
SUCH FACILITIES 


Louisiana Power & Light Company (“Louisi- 
ana”), a public-utility subsidiary company of 
Middle South Utilities, Inc. (“Middle South”), a 
registered holding company, has filed an applica- 
tion and an amendment thereto with this Com- 
mission pursuant to Section 9(a) and 10 of the 
Public Utility Holding Company Act of 1935 
(“Act”), regarding the proposed transaction. 


Louisiana is engaged in the business of generat- 
ing, transmitting, distributing, and selling electric 
power and energy. It operates in 46 of the 64 
parishes (counties) in the State of Louisiana, 
including the Parish of Claiborne. Louisiana’s 
operating revenues for the twelve months ended 
September 30, 1977, aggregated $372,306,000. 


The Town of Homer (‘Town’) is a municipal 
corporation of the State of Louisiana, located in 
the Parish of Claiborne, in the northwesterly 
part of the state. Its estimated population is 
approximately 4,400 people. The Town owns, 
operates, and maintains a system for the gen- 
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eration, distribution, and sale of electric power 
and energy to customers within the corporate 
limits of the Town, as well as to some custom- 
ers outside of such corporate !imits (‘Electric 
System”). As of September 30, 1977, the Town 
had 1,939 electric customers. As of June 30, 
1977, the Electric System had an estimated 
depreciated book value of $1,690,000 against an 
original cost of approximately $3,182,258. For 
the year ended June 30, 1977, the Electric 
System had operating revenues of $864,362 and 
operating expenses of $821,310 or net income 
from operations of $43,052. The Town pre- 
sently has outstanding (1) bonds in the aggre- 
gate principal amount of $1,662,000 which are 
payable from the income and revenues of its 
waterworks and electric systems and plants. 
Louisiana states that it is its understanding that, 
at least in part, for financial reasons, the Town 
has been encountering increasing difficulty in 
the operation and maintenance of the Electric 
System. 


Pursuant to an invitation of the Town and on 
the basis of subsequent negotiations, Louisiana, 
under date of August 31, 1977, submitted to 
the Town a proposition and offer (‘Offer’’) 
which provides for the operation and possible 
ultimate ownership by the company of the Elec- 
tric System as set forth in an Operating Agree- 
ment. A_ special election was called by the 
Town and held on October 22, 1977, and re- 
sulted in a vote by the electorate in favor of 
the acceptance of the Offer. 


Under the terms of the Operating Agreement, 
Louisiana, among other things, will be obligated, 
at its own expense, to operate and maintain the 
entirety of the Electric System exclusive of the 
generating facilities (“Distribution System’’), pro- 
viding for the entirety of the electric power 
supply requirements of the Distribution System 
and its customers. The company may but will 
not be obligated to operate and/or maintain the 


Electric System’s generating facilities or any part 
thereof. Louisiana will also be obligated to 
make such additions, improvements and replace- 
ments to extensions of, and retirements with 
respect to, the Distribution System as Louisiana, 
acting as a prudent operator, considers necessary 
or desirable, and may (but will not be obligated 
to) make additions, improvements and replace- 
ments to, and retirements with respect to, the 
Generating Facilities. Louisiana will make pay- 
ments to certain paying agents of amounts 
necessary to pay the principal of and interest 
on the Bonds as such principal and interest 
become due. The company is also obligated to 
pay the Town 2% of the revenues from residen- 
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tial and commercial customers within the corpo- 
rate limits of the Town. This is standard in all 
municipalities wherein the company is fran- 
chised. 


At such time as no Bonds or refunding bonds 
are any longer outstanding, Louisiana will have 
the right and option to purchase and acquire 
from the Town the entirety of the Electric 
System in consideration of (1) the continued 
obligation of the company to make certain pay- 
ments of $25,400 per year to the Town in each 
of the years 1993 through 1997 and (2) the 
granting by Louisiana to the Town of the right 
and option to require Louisiana to pay to the 
Town in a single lump sum, in lieu of such 
$25,400 annual payments, the aggregate amount 
of all such payments then remaining unpaid, 
discounted on a basis of 10% per annum 
applied against each such payment to the due 
date thereof. 


Louisiana states that in order to integrate ser- 
vice to the Town into its operations, it will be 
necessary to construct approximately 2 miles of 
34.5 KV distribution line and one 34.5/4. 16 
KV, 10 MVA substation at an estimated cost of 
$220,000. 


It is stated that the Town and its electric custo- 
mers will be provided with a reliable and ade- 
quate supply of electricity and with improved 
electric service. It is stated that existing facilities 
of Louisiana virtually surround the Electric Sys- 
tem and Louisiana presently has three different 
34.5 KV lines coming toward the Town from 
three different directions all terminating at 
Louisiana’s Homer Switching Station near the 
Town and serving customers immediately outside 
the Town. These three 34.5 KV lines have a 
total power supply capability of 35 MW. Louisi- 
ana’s 1977 peak load in the area served by 
these three lines was 21 MW. Therefore, Louisi- 
ana’s assumption of the Town’s load will enable 
Louisiana to make greater use of an already 
existing investment; in the same way, the pro- 
posed transaction will also enable Louisiana to 
effect greater utilization of its already existing 
operating forces in the area; and Louisiana's 
cost of service per customer to serve the custo- 
mers of the Electric System will be less than 
Louisiana’s average cost of service per customer. 
This will reduce the burden on all of Louisi- 
ana’s existing customers in carrying the fixed 
charges on Louisiana’s existing facilities and the 
expenses for operating forces, in this otherwise 
sparsely populated area, thereby benefiting 
Louisiana’s existing customers. 





Louisiana does not propose to engage in any 
program of upgrading to its standards the condi- 
tion of either the Distribution System or the 
Generating Facilities. The Distribution System is 
operable and operating, and Louisiana will ordi- 
narily perform such maintenance and repairs 
thereon as are required to keep the Distribution 
System operating reliably. In the future, as the 
Town’s load grows and portions of the existing 
4.16 KV distribution system reach their maxi- 
mum load-handling capability, such portions 
will, from time to time, be converted to 13.8 or 
34.5 KV, thereby extending the life of the 
remaining portions of the 4.16 KV system. Such 
conversions will be effected only as required by 
load growth, and the expenditures therefor will 
be supported by the increased operating reve- 
nues which result. With regard to the Generating 
Facilities, seven of the eight generating units are 
operable and operating. Louisiana intends to 
Operate these generating units for peaking or 
emergency purposes. It is stated that the money 
budgeted for the repairs and maintenance of the 
Generating Facilities will keep these units oper- 
able and operating to the extent that Louisiana 
intends to use them. Louisiana sees no necessity 
for upgrading the condition of the Generating 
Facilities to its standards. However, the Gen- 
erating Facilities will be declared to, and on call 
by, the Middle South System the same as any 
other generating facilities of Louisiana. In short, 
Louisiana intends to operate the Electric System 
on a profitable basis and is of the opinion it 
can do so and furnish reliable electric service to 
the Town. Louisiana further states that the ulti- 
mate acquisition by the company of the Electric 
System on a desirable basis is provided for in 
the Agreement and appears likely. 


it is stated that no state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 
Fees and expenses to be incurred in connection 
with the proposal are estimated at $9,500, 
including legal fees of $7,500. 


Due notice of the filing of said application, as 
amended, has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 20412), and no hearing has been 
requested of or ordered by the Commission. 
Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of 
the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and 
that it is appropriate in the public interest and 
in the interest of investors and consumers that 
said application, as amended, be granted and: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that 
said application, as amended, be, and it hereby 
is, granted forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corpo- 
rate Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 20452/March 15, 1978 


In the Matter of 


THE CONNECTICUT LIGHT AND POWER 
COMPANY 
Berlin, Connecticut 


(70-6119) 


ORDER AUTHORIZING ISSUANCE AND 
SALE OF FIRST MORTGAGE BONDS AT 
COMPETITIVE BIDDING 


The Connecticut Light and Power Company 
(“CL&P”), a public-utility subsidiary company 
of Northeast Utilities, a registered holding 
company, has filed an application and an 
amendment thereto with this Commission 
pursuant to Section 6(b) of the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) and 
Rule 50 promulgated thereunder regarding the 
following proposed transaction. 


CL&P proposes to issue and sell, at competitive 
bidding, up to $40 million principal amount of 


its First and Refunding Mortgage % Bonds, 
Series EE, due March 1, 2008. The interest rate, 
which shal! be a multiple of 1/8 of 1%, and the 
price, exclusive of accrued interest, to be paid 
to CL&P, which will be not less than 99% nor 
more than 102.75% of the principal amount 
thereof, will be determined by competitive 
bidding. The bonds will be issued under the 
Indenture of Mortgage and Deed of Trust dated 
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as of May 1, 1921, between CL&P and Bankers 
Trust Company, Trustee, as supplemented and 
amended from time to time, and as to be 
further supplemented by a _ supplemental 
indenture to be dated March 1, 1978. The 
supplemental indenture provides, among other 
things, that the bonds shall not be redeemed at 
the applicable general redemption price prior to 
March 1, 1983, if such redemption is for the 
purpose of or in anticipation of refunding such 
bonds through the use, directly or indirectly, of 
funds borrowed by CL&P at an_ effective 
interest cost of less than the effective interest 
cost of the bonds. 


The net proceeds from the sale of the bonds 
will be used by CL&P primarily to repay a 
portion of the company’s short-term borrowings 
estimated to total $65,000,000 at the time of 
such sale. Such short-term borrowings were 
applied to finance CL&P’s 1977-1978 
Construction program. 

The Company's 1978 construction program 
expenditures are expected to total about 
$123,700,000, including approximately 
$5,000,000 for nuclear fuel. In addition to the 
sale of the Bonds, the Company estimates that 
it will require an additional $85,300,000 of 
funds from external sources to complete its 
1978 construction program and to pay at 
maturity $16,000,000 of 3% Bonds in 1978. It 
expects to obtain such funds temporarily 
through short-term borrowings. In addition, if 
the Company is successful in selling its 12% 
interest in Seabrook, New Hampshire, nuclear 
units, approximately $73,000,000 of proceeds 
will be available to it. 


The fees and expenses incurred or to be 
incurred in connection with the proposed 
transaction are estimated at $145,000, including 
legal fees of $26,000 and accounting fees of 
$20,000. The fee of counsel for the purchasers 
is estimated at $19,000 and is to be paid by 
the successful bidders. The Connecticut Public 
Utilities Control Authority has authorized the 
issuance of the bonds. No other _ state 
commission, and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said application has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20418), 
and no hearing has been requested of or 
ordered by the Commission. Upon the basis of 
the facts in the record, it is hereby found that 
the applicable standards of the Act and the 
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rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the 
interest of investors and consumers that said 
application, as amended, be granted: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that 
said application, as amended, be, and it hereby 
is, granted, effective forthwith, subject to the 
terms and conditions prescribed in Rules 24 and 
50 promulgated under the Act. 


For the Commission, 
Corporate Regulation, 
authority. 


by the Division of 
pursuant to delegated 


George A. Fitzsimmons 
Secretary 





TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 502/March 14, 1978 


The Securities and Exchange Commission has 
issued an order on an application by the 
Standard Oil Company (an Ohio corporation) 
(the ‘‘Company’') pursuant to Section 
310(b)(1)(ii) of the Trust Indenture Act of 
1939 (the “‘Act’’) declaring that the trusteeship 
of Manufacturers Hanover Trust Company under 
an indenture with the Company dated July 1, 
1969 and three indentures with the Company 
dated April 1, 1976, all of which are qualified 
under the Act, and under an indenture with 
The Ohio Air Quality Development Authority 
(an Ohio instrumentality) dated September 1, 
1977, which is not qualified under the Act, are 
not so likely to involve a material conflict of 
interest as to make it necessary in the public 
interest or for the protection of investors to 
disqualify Manufacturers Hanover’ Trust 
Company from acting as trustee under any of 
said qualified indentures. 











INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10153/March 10, 1978 


In the Matter of 
WESTERN INDUSTRIAL SHARES, INC. 
and 


WESTERN FUND PLAN FOR 
WESTERN INDUSTRIAL SHARES 
780 East South Temple Street 

Salt Lake City, Utah 84102 


(811-824) 
(811-880) 


NOTICE OF FILING OF APPLICATIONS FOR 
ORDERS PURSUANT TO SECTION 8(f) OF 
THE ACT DECLARING THAT APPLICANTS 
HAVE CEASED TO BE INVESTMENT 
COMPANIES 


NOTICE IS HEREBY GIVEN that Western 
Industrial Shares, Inc. (“Fund’’), an open-end, 
diversified management investment company 
registered under the Investment Company Act 
of 1940 (“Act”), and Western Fund Plan for 
Western Industrial Shares (‘Plan’), a unit 
investment trust registered under the Act, have 
filed applications on May 7, 1976, and October 
4, 1976, respectively, and amendments thereto 
on November 7, 1977, and February 13, 1978, 
pursuant to Section 8(f) of the Act for orders 
of the Commission declaring that each Applicant 
has ceased to be an investment company as 
defined in the Act. All interested persons are 
referred to the applications on file with the 
Commission’ for statements of the 
representations contained therein, which are 
summarized below. 


The Fund was incorporated under the laws of 
the State of Nevada on May 20, 1958, and 
registered under the Act on July 14, 1958. The 
Plan was organized for the accumulation of 
shares of the Fund through periodic payments 
over a 12 year period and registered under the 


Act on May 4, 1959. The Plan’s original 
sponsor, Investment Management Corporation, 
made no sales of its periodic payment plan 
(“Plans”) after March 1, 1972. 


The Fund's application states that at a special 
meeting of its shareholders, held on March 29, 


1976, a resolution was adopted approving an 
Agreement and Plan of Reorganization 
(“Agreement”) which provided, among other 
things, for the acquisition by Foursquare Fund, 
Inc. (‘Foursquare’) of substantially all of the 
Fund's assets in exchange for shares of capital 
stock of Foursquare, the distribution of such 
shares to the Fund’s shareholders and the 
Fund’s subsequent dissolution. Foursquare, 
organized in 1961 under the laws of 
Massachusetts, is an open-end, diversified 
management investment company _ registered 
under the Act. 


On April 14, 1976, the transactions 
contemplated by the Agreement were 
consummated. On May 5, 1976, a certificate of 
dissolution of the Fund was issued by the 
Secretary of the State of Nevada. Since 
Foursquare does not distribute its shares 
pursuant to a periodic payment plan, the Plans 
were terminated and the Plan’s separate 
existence ceased simultaneously with the closing 
of the aforementioned transaction between the 
Fund and Foursquare. As a result of these 
transactions all former holders of the Plans who 


have not subsequently redeemed are shareholders 
of Foursquare. 


In addition, it is stated that at the time of the 
filing of the Fund's application, it no longer 
had either shareholders or assets, other than 
$8,037.29 retained to defray the Fund's 
remaining liabilities and its costs of liquidation. 
Further, the Plan’s application represents that, 
to the extent Foursquare has been unable to 
locate planholders of the Plan (approximately 
10 accounts), Foursquare has continued to 
maintain such shareholder accounts; cash 
distributions paid with respect to these accounts 
have been retained in a bank account at 
Foursquare’s transfer agent. Any amounts so 
retained will be distributed to the appropriate 
shareholders when and if such shareholders are 
located, subject to applicable state escheat laws. 
Also, certain of the Plan’s sales charges, or fees, 
were made payable to Investment Management 
Corporation, which managed the Plan's affairs 
until on or about March 31, 1975. Since that 
time, the Plan was managed internally, and all 
fees subsequently collected were used _ in 
defraying expenses of the Plan’s business 
operations and the final winding up of its 
affairs. 


Section 8(f) of the Act provides in part that 
whenever the Commission, upon application, 
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finds that a registered investment company has 
ceased to be an investment company, it shall so 
declare by order and upon the taking effect of 
such order, the registration of such company 
shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that = any 
interested person may, not later than April 3, 
1978, at 5:30 p.m., submit to the Commission 
in writing a request for a hearing on the matter 
accompanied by a statement as to the nature of 
his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy 
of such request shall be served personally or by 
mail upon Applicant(s) at the address(es) stated 
above. Proof of such service (by affidavit, or in 
case of an attorney-at-law, by certificate) shall 
be filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an 
order disposing of the application will be issued 
as of course following said date unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any 
notices and orders issued in this matter, 
including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of 


Investment Management, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10154/March 13, 1978 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14554/March 13, 1978 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10155/March 14, 1978 


In the Matter of 


FIRST WEST TEXAS CAPITAL CORPORATION 
c/o Jimmie B. Todd, Esq. 

P. O. Box 1311 

Odessa, Texas 79762 


(811-1163) 


ORDER PURSUANT TO SECTION 8(f) OF 
THE ACT DECLARING THAT FUND HAS 
CEASED TO BE AN INVESTMENT COMPANY 


On February 14, 1978, a notice was issued 
(Investment Company Act Release No. 10121), 
stating that the Commission proposed, pursuant 
to Section 8(f) of the Investment Company Act 
of 1940 (‘Act’), to declare, by order on its 
own motion, that First West Texas Capital 
Corporation (‘‘Fund’’), registered under the Act 
as a _ closed-end, non-diversified management 
investment company, has ceased to be an 
investment company as defined in the Act. 


The notice gave interested persons an 
opportunity to request a hearing, and stated 
that an order disposing of the matter would be 
issued as of course, unless a hearing should be 
ordered. No request for a hearing has been 
filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that the Fund has ceased to be an investment 
company. Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of First West 
Texas Capital Corporation under the Act shall 
forthwith cease to be in effect. 


For the Commission, by the Division of 
Investment Management, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10156/March 14, 1978 


In the Matter of 


AMERICAN MEDICAL ASSOCIATION 
TAX-EXEMPT INCOME FUND INC. 
535 North Dearborn Street 

Chicago, Illinois 60610 


and 


CONTINENTAL ILLINOIS NATIONAL BANK 
AND TRUST COMPANY OF CHICAGO 

231 South LaSalle Street 

Chicago, IIlinois 60693 


(812-4239) 


ORDER PURSUANT TO SECTION 10(f) OF 
THE ACT EXEMPTING CERTAIN 
TRANSACTIONS FROM THE PROVISIONS OF 
SECTION 10(f). 


American Medical Association Tax-Exempt 
Income Fund Inc. (‘‘Fund’’), a Maryland 
corporation registered as a diversified, open-end 
management investment company under the 
Investment Company Act of 1940 (“‘Act’’), and 
Continental Illinois National Bank and Trust 
Company of Chicago (‘Adviser’), filed an 
application on December 5, 1977, and an 
amendment thereto on March 1, 1978, pursuant 
to Section 10(f) of the Act, for an order of the 
Commission exempting certain transactions of 
the Fund from the provisions of Section 10(f) 
of the Act so as to permit the Fund to 
purchase Municipal Bonds (as defined in the 
application) in public offerings in which the 
Adviser participates as a principal underwriter, 
subject to certain conditions specified in the 
application. 


On February 17, 1978, a notice was issued 
(Investment Company Act Release No. 10124) 
of the filing of such application. The notice 
gave interested persons an opportunity’ to 
request a hearing, and stated that an order 
disposing of the application would be issued as 
of course unless a hearing should be ordered. 
No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemption is 
consistent with the protection of _ investors. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 10(f) of 
the Act, that the application for exemption 


from the provisions of Section 10(f) of the Act, 
to the extent requested, be, and hereby is, 
granted effective forthwith, subject to the 
following conditions: 


(a) The securities to be purchased shall be: 


(1) Part of an issue of Municipal 
Bonds, the _ interest on which is 
exempt from Federal income tax, 
which is being offered to the public; 


(2) Purchased at not more than the 
public offering price prior to the end 
of the first full business day after the 
first date on which the issue is offered 
to the public; 


(3) Offered pursuant to = an 
underwriting agreement under which 
the underwriters are committed to 
purchase all of the Municipal Bonds 
being offered, if the underwriters 
purchase any thereof; 


(4) Acquired pursuant to an order 
(which may be conditional) placed by 
or for the account of the Fund with 
an underwriter not earlier than two 
days after the _ first public 
announcement of the offering and 
prior to the first date on which the 
issue is offered to the public; 


(5) Purchased in an _ unsolicited 
transaction originating with the Fund 
or its investment adviser; and 


(6) Purchased in_ transactions for 
which records are maintained setting 
forth the reasons for the purchase and 
for the sale, if any, of any portfolio 
securities related to the transaction, 
which records shall be available for 
inspection by the Commission. 


(b) The gross commission, spread or profit to 
the principal underwriters shall not exceed 2.5 
percent of the principal amount of the issue. 


(c) On the date of purchase the issue shall 
have received an_ investment grade _ rating, 
including conditional or provisional ratings, from 
Standard & Poor's Corporation or Moody’s 
Investors Service, Inc.; provided, however, if the 
issuer of the securities to be purchased, or the 
entity supplying the revenues from which the 
issue is be paid, shall have been in continuous 
operation for less than three years, including the 
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operations of any predecessor, then on the date 
of purchase the issue shall have received a rating 
of “A” or better from Standard & Poor’s 
Corporation or Moody’s Investors Service, Inc. 


(d) The principal amount of Municipal Bonds 
to be purchased by the Fund or by the Fund 
and any other investment companies having the 
same investment adviser, shall not exceed 3 
percent of the principal amount of the issue 
being underwirtten or $500,000 in principal 
amount, whichever is greater, but in no event 
greater than 10% of the principal amount of the 
issue. 


(e) The consideration to be paid by the Fund 
in purchasing the Municipal Bonds being offered 
shall not exceed 3 percent of the total assets of 
the Fund; provided, that if such consideration 
shall exceed $1,000,000, it shall not exceed 2 
percent of the Fund’s total assets. 


(f) The exemptive order shall not be construed 
to permit transactions with any affiliated person 
or principal underwriter of the Fund or any 
affiliated person thereof (including purchases 
from syndicate managers designated as group 
sales or otherwise allocated to the account of 
such affiliated person or principal underwriter) 
which would otherwise be prohibited by Section 
17 of the Investment Company Act of 1940; 
the Fund having represented that it will keep its 
non-interested directors completely informed, 
and fully aware, of the available alternatives 
with respect to recapture of the costs of 
portfolio transactions and having undertaken to 
take such steps as may be necessary to seek to 
implement any such recapture, including the 
filing of applications for exemptions under the 
Investment Company Act of 1940, if the 
non-interested directors should determine that 
recapture is in the best interests of the Fund or if 
otherwise required by developments in the law. 


(g) The purchase of the securities being 
offered shall have been authorized or approved 
by a resolution of the board of directors of the 
Fund, or of a committee composed of at least 
three members of such board (a majority of 
which must be non-interested persons of the 
Fund), which resolution shall state that in the 
judgment of the board of committee, the 
purchase of securities proposed will meet all the 
requirements of paragraph (a) through (f) of 
this exemptive order and which authorization or 
approvai shall have been supported by the vote 
(by a meeting or by written consent given 
without a meeting) of not less than a majority 
of the members of the board of directors or of 
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the committee who were not interested persons 
of the Fund. 


(h) The Fund shall set forth all transactions 
conducted pursuant to the exemptive order in 
its quarterly reports filed with the Securities 
and Exchange Commission on Form N-1Q. In 
addition, information as to such transactions 
shall be contained in the notes to the Fund's 
published financial statements. 


(i) The officers and directors of the Fund and 
its investment adviser assume the burden of 
establishing that each transaction made pursuant 
to the exemptive order is consistent with the 
purpose of such order, which is to assure that 
the selection of the Fund’s portfolio securities is 
in the interest of the Fund’s security holders 
rather than in the interest of its affiliated 
persons or in the interest of underwriters, 
brokers or dealers. 


For the Commission by the Division of 
Investment Management, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10157/March 14, 1978 


In the Matter of 

MUTUAL TRUST (formerly Mutual Securities 
Fund of Boston) 

111 Devonshire Street 

Boston, Massachusetts 02109 


(811-815) 


ORDER PURSUANT TO SECTION 8(f) OF 
THE INVESTMENT COMPANY ACT OF 1940 
DECLARING THAT THE APPLICANT HAS 


CEASED TO 
COMPANY. 


On February 16, 1978, a notice was issued 
(Investment Company Act Release No. 10122) 
stating that Mutual Trust (‘Applicant’), a 


BE AN INVESTMENT 





Massachusetts Trust, registered as a closed-end, 
management investment company under the 
Investment Company Act of 1940 (‘‘Act’’), filed 
an application on July 11, 1977, and an 
amendment thereto on January 9, 1978, 
pursuant to Section 8(f) of the Act, for an 
order of the Commission declaring that the 
Applicant has ceased to be an_ investment 
company as defined in the Act. 


The notice gave interested persons an 
opportunity to request a hearing, and stated 
that an order disposing of the application would 
be issued as of course unless a hearing should 
be ordered. No request for a hearing has been 
filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that the Applicant has ceased to be an 
investment company. Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Mutual Trust 
under the Act shall forthwith cease to be in 
effect, subject to the following conditions: (a) 
the Plan of Complete Liquidation and 
Termination (‘‘Plan’’) adopted by _ the 
Applicant’s Board of Trustees on June 29, 
1977, shall become effective pursuant to _ its 
terms, (b) the escrow arrangements described in 
the application are implemented, and (c) the 
provisions of the Plan, including the specified 
distributions of the Applicant’s assets are 
fulfilled. 


For the Commission, by the Division of 
Investment Management, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10158/March 15, 1978 


In the Matter of 
VANCE, SANDERS MUNICIPAL BOND FUND, 
INC. 


(A California Limited Partnership) 


and 


VANCE, SANDERS & COMPANY, INC. 
One Beacon Street 
Boston, Massachusetts 02108 


(812-4205) 


ORDER PURSUANT TO SECTION 6(c) OF 
THE ACT GRANTING EXEMPTIONS FROM 
SECTIONS 2(a)(19) AND 15(c) OF THE ACT. 


On February 17, 1978, notice was _ issued 
(Investment Company Act Release No. 10123) 
of an application filed on October 13, 1977, 
and amended on January 4, 1978, and February 
14, 1978, by Vance, Sanders Municipal Bond 
Fund, Ltd. (A California Limited Partnership) 
(‘Fund’), registered under the Investment 
Company Act of 1940 (the ‘“‘Act’’) as an 
open-end, diversified, management investment 
company, and Vance, Sanders & Company, Inc. 
(referred to collectively with the Fund as 
“Applicants’’), Advisor General Partner and 
investment adviser of, and principal underwriter 
for, the Fund, requesting an order of the 
Commission pursuant to Section 6(c) of the Act 
exempting the Fund and its general partners 


from the provisions of (1) Section 2(a)(19) of 
the Act to the extent that the Fund's general 
partners would otherwise be deemed to be 
“interested persons” of the Fund or its Advisor 
General Partner solely because they are partners 
in the Fund, and (2) Section 15(c) of the Act 
so that the Director General Partners will not 


be deemed to be parties to the Fund's 
investment advisory contract solely by reason of 
their being parties to the Fund’s partnership 
agreement. 


The notice gave _ interested persons an 
opportunity to request a hearing and stated that 
an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been 
filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and _ the 
purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of 
the Act, that the requested exemptions from 
the provisions of Sections 2(a)(19) and 15(c) of 
the Act be, and hereby are, granted, effective 
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forthwith, subject to the continued effectiveness 
of the undertakings set forth in the application, 
which Applicants agreed may be made 
conditions of this order, and which are 
summarized in the notice. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10159/March 15, 1978 


In the Matter of 
MASSACHUSETTS CAPITAL 
COMPANY 

11 Beacon Street 

Boston, Massachusetts 02116 


RESOURCE 


(812-4255) 


NOTICE OF FILING OF APPLICATION 
PURSUANT TO SECTION 6(c) OF THE ACT 
FOR AN ORDER OF EXEMPTION FROM 
ALL PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that Massachusetts 
Capital Resource Company (‘Applicant’), a 
Massachusetts limited partnership, has filed an 
application on December 28, 1977, and 
amendments thereto on February 1, 1978, 
February 15, 1978, and March 7, 1978, 
pursuant to Section 6(c) of the Investment 
Company Act of 1940 (the ‘Act’’), for an 
order of the Commission exempting it, as well 
as any of its wholly-owned subsidiaries which 
may be formed, from all of the provisions of 
the Act. All interested persons are referred to 
the application on file with the Commission for 
a statement of the representations contained 
therein, which are summarized below. 


Applicant was organized on December 27, 1977, 


pursuant to Chapter 816 of the Acts and 
Resolves of the General Court of Massachusetts 
for 1977 (the “MCRC Act”), a special act 
relating only to Applicant. Applicant asserts 
that, in accordance with the MCRC Act, only 
Massachusetts life insurance companies may 
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become general or limited partners in the 
Applicant. It states further that, in accordance 
with the MCRC Act, it may form one or more 
wholly-owned subsidiaries through which its 
funds may be invested, and that such subsidiary 
or subsidiaries shall be subject to all appropriate 
provisions of the MCRC Act. 


Applicant states that its purpose is to invest and 
to reinvest its assets exclusively in securities 
conforming to the investment criteria set forth 
in the MCRC Act. Section 15 and 16 of the 
MCRC Act require Applicant to use its best 
efforts to invest in certain securities of issuers 
which are unable to obtain financing on 
substantially similar terms elsewhere, and which 
will utilize the proceeds of the investment for 
purposes which will increase or maintain 
employment in Massachusetts. Under certain 
circumstances, Applicant may also invest in 
marketable obligations of the Commonwealth of 
Massachusetts, its agencies and _ its political 
subdivisions, and in short-term debt obligations. 
Applicant is required to invest at _ least 
$3,000,000 in investments which do not exceed 
the asset, net worth, and net earnings standards 
applicable to investments which could be made 
by a Small Business Investment Company at the 
time such investments are made. 


According to the application, Applicant will 
exist for a term of twenty-five years from the 
date of its organization, subject to extension for 
five years by unanimous consent of all general 
partners or for a longer period by unanimous 
consent of all partners. Applicant will be subject 
to the terms of the MCRC Act for at least 
twenty-five years from its organization except 
that it may choose not to be so subject if, on 
or before December 31, 1982, there is a 
statutory increase in direct taxes paid by 
Massachusetts life insurers to Massachusetts, 
which is other than a proportional part of a 
general increase in the taxation of business in 
Massachusetts. 


The four general partners of Applicant are: 
John Hancock Mutual Life Insurance Company, 
Massachusetts Mutual Life Insurance Company, 
New England Mutual Life Insurance Company 
and State Mutual Life Assurance Company of 
America, each of which is a mutual life 
insurance company organized under the laws of 
the Commonwealth of Massachusetts. The five 
limited partners of Applicant are Paul Revere 
Life Insurance Company, Monarch Life 
Insurance Company, Berkshire Life Insurance 
Company, Boston Mutual Life Insurance 
Company, and United Educators Life Insurance 





Company, each of which is a life insurance 
company organized under Massachusetts law. 


Applicant represents that prior to December 20, 
1977, all Massachusetts life insurance companies, 
of which there are currently eighteen, had been 
invited to acquire partnership interests in the 
Applicant. Pursuant to the terms of Applicant’s 
partnership agreement, any Massachusetts life 
insurance company which is not a member of 
the Applicant may acquire a limited partnership 
interest on such terms and conditions as 
Applicant’s general partners determine to be 
appropriate. 


All partners, both general and limited, have 
agreed to make an aggregate contribution of 
$20,000,000 in cash to Applicant in each of the 
calendar years 1977 through 1981, unless three 
or more general partners holding no less than a 
70% interest in the capital contributed to 
Applicant by the general partners determine that 
the additional funding should be discontinued. 
Each partner’s contribution for any year shall 
be an amount determined by multiplying 
$20,000,000 by a fraction, the numerator of 
which is the admitted assets of such partner as 
of the preceding December 31, and _ the 


denominator of which is the aggregate admitted 


assets of all partners as of the preceding 
December 31 (the “Contribution Formula’). 
Applicant states that admitted assets are the 
assets of a Massachusetts life insurance company 
sufficient to meet policyholder claims and 
obligations of the company valued by the 
Massachusetts Commissioner of Insurance in 
accordance with the standards established with 
respect to annual statements for insurance 
companies under Massachusetts law. 


Applicant represents that as of December 31, 
1976, the admitted assets of its partners as set 
forth in their respective audited annual 
statements were: 


$13,995,567,000 
6,396,921 ,000 
4,984,451,000 
1,711,645,000 
585,744,000 
477,252,000 
361,543,000 
130,360,000 
2,094,000 


John Hancock 
Mass. Mutual 
New England Life 
State Mutual 

Paul Revere 
Monarch 
Berkshire Life 
Boston Mutual 
United Educators 


Applicant states that in accordance with the 
Contribution Formula, each general partner’s 
and each limited partner’s share of the original 
contribution of $20,000,000 represents less than 


7/100 of 1% of each partner’s admitted assets 
as of December 31, 1976. Applicant asserts that 
the use of the Contribution Formula to 
determine proportionate shares of the aggregate 
contributions of $20,000,000 per year in the 
years 1978 through 1981 will insure that each 
partner’s capital contribution will remain a 
miniscule proportion of its admitted assets. 
Applicant further represents that the MCRC Act 
itself limits the total of loans and contributions 
to the Applicant by a life insurance company to 
no more than 1% of the admitted assets of said 
life insurance company. 


Applicant states that it has not heretofore 
registered as an investment company under the 
Act, in reliance upon Section 3(c)(1) of the Act 
which excepts from the definition of 
‘‘investment company"’ any’ issuer whose 
outstanding securities are owned by not more 
than 100 persons and which is not making and 
does not propose to make a public offering of 
its securities. 


Section 
purposes 


for 
of an 


3(c)(1) further provides that, 
of determining the number 
issuer's shareholders, the shareholders of a 
corporate investor in that issuer shall be 
counted if such corporate investor itself owns 
10% or more of the outstanding voting 
securities of the issuer. 


Applicant argues at length that it has no 
outstanding voting securities for purposes of 
Section 3(c)(1) of the Act, and that Applicant 
is not the type of company intended by 
Congress to be subject to regulation under the 
Act. 


Section 6(c) of the Act provides, in part, that 
the Commission, by order upon application, 
may conditionally or unconditionally exempt 


‘any person from any provision or provisions of 


the Act, to the extent such exemption is 
necessary or appropriate in the public interest 
and consistent with the protection of investors 
and the purposes fairly intended by the policy 
and provisions of the Act. 


Applicant submits that it is appropriate in the 
public interest and _ consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the 
Act for the Commission to enter an order 
exempting Applicant, as well as any 
wholly-owned subsidiary thereof which may be 
formed in order to invest Applicant’s funds, 
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from all of the provisions of the Act for the 
reason that the partners in Applicant do not 
require the protections afforded by the Act 
both by virtue of their institutional character 
and by virtue of the de minimis nature of their 
investment in Applicant. 


Applicant states that, in addition to the fact 
that the investments its partners propose to 
make in it, expressed as percentages of their 
assets, are miniscule, the partners do not expect 
to derive any material amount of their revenues 
from investment in the Applicant. Furthermore, 
the partners are all regulated insurance 
companies whose investments, by statute, must 
meet certain standards calculated to insure 
continued solvency. Applicant notes that the 
Massachusetts Insurance Department, the 
primary regulatory body overseeing operation of 
the partners in the Applicant, has also been 
given primary’ responsibility in overseeing 
operations of the Applicant itself. Applicant 
concludes that these factors should provide 
strong assurance that the interests of 
policyholders of issuers participating in the 
Applicant will be adequately protected. 
Although Applicant does not concede that it is 
an investment company for purposes of the Act, 
it seeks an order exempting it from all the 
provisions of the Act in order to remove such 
uncertainty as may exist as to its status under 
the Act. 


Applicant has agreed that it shall be a condition 
for the order it seeks that at no time shall any 
person other than the present general and 
limited partners and their successors or other 
Massachusetts life insurance companies and their 
successors, own an interest in the Applicant. 


Applicant has also undertaken that, should it 
decide in the future not to be subject to the 
terms of the MCRC Act, it shall file a letter as 


soon as_ practicable with the Commission 
advising it of such determination. Applicant 
recognizes that any exemption granted pursuant 
to its application is predicated, in part, on the 
restrictions placed on the Applicant by the 
MCRC Act and that, therefore, should Applicant 
remove itself from the jurisdiction of the MCRC 
Act, the Commission may reexamine the basis 
upon which the exemption is granted and, 
should the Commission deem such action to be 
necessary, take appropriate action to consider 
whether to revoke, or to require additional 
conditions upon, any exemption which has been 
granted. 
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NOTICE IS FURTHER GIVEN that any 
interested person may, not later than April 10, 
1978, at 5:30 p.m., submit to the Commission 
in writing a request for a hearing on the matter 
accompanied by a statement as to the nature of 
his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy 
of such request shall be served personally or by 
mail upon Applicant at the address stated 
above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) 
shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an 
order disposing of the application will be issued 
as of course following said date unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission's own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any 
notices and orders issued in this matter, 
including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of 
Investment Management, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10160/March 16, 1978 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14573/March 16, 1978 











INVESTMENT ADVISERS ACT 
OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 618/March 10, 1978 


Administrative Proceeding File No. 3-5398 
In the Matter of 


WALTER JEFFREY MAIDEN, dba 
W. J. Maiden Associates 

2 Cottswold Lane 

R. D. 2 

Princeton, New Jersey 


(801-13680) 


ORDER INSTITUTING PROCEEDINGS AND 
IMPOSING REMEDIAL SANCTIONS 


In connection with pending _ injunctive 
proceedings brought by the Commission in the 
United States District Court for the Southern 
District of New York, entitled SEC v. Advisory 
Investment Services, et al., 77 Civ. 5313 


(SDNY), Walter Jeffrey Maiden (‘‘Maiden’’), one 


of the defendants, has submitted an Offer of 
Settlement with respect to the matters alleged. 


Under the terms of the offer, Maiden, solely for 
purposes of settlement and without admitting or 
denying the allegations in the Complaint, 
consented to (a) the entry of the Court of an 
order permanently enjoining him from violating 
Section 7(f), 9(a)(1), 9(a)(2), and 10(b) of the 
Exchange Act, Regulation X (12 C.F.R. 
§224.2(a)) and Rule 10b-5 (17° C.F.R. 
s 204.10b-5), in connection with transactions in 
the common stock of International Systems and 
Controls Corp. or any other issuer, (b) a 
court-ordered undertaking, for eighteen months, 
not to trade in securities in which Maiden 
places his customers, to maintain customer 
funds in a separate custodial bank account, and 
to confer periodically with counsel regarding 
any investment, and (c) the institution of 
administrative proceedings against Walter Jeffrey 
Maiden, dba W. J. Maiden Associates 
(“Maiden”), and the postponement of the 
effective date of Maiden’s registration for 60 
days from the date of this order. 


Upon recommendation of its Staff, the 
Commission determined to accept the offer of 
settlement. 


Accordingly, 1T 1S ORDERED that proceedings 
pursuant to Section 203(e) of the Investment 
Advisers Act be, and they hereby are, instituted 
against Maiden to determine whether _ its 
application for registration should be denied. 


IT IS FURTHER ORDERED that the effective 
date of the registration of Maiden as an 
investment adviser be, and it hereby is, 
postponed for a period of sixty days from the 
date of this order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 619/March 13, 1978 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14554/March 13, 1978 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 620/March 15, 1978 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14560/March 15, 1978 
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SECURITIES INVESTOR PROTECTION ACT 
OF 1970 





SECURITIES 
OF 1970 
Release No. 69/March 13, 1978 


INVESTOR PROTECTION ACT 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14556/March 13, 1978 








LITIGATION 





Litigation Release No. 8316/March 13, 1978 


S-EC. v. 
AL. 


Civil Action No. 78-0410 
(United States District Court for the District of 
Columbia) 


The Securities and Exchange Commission today 


announced that on March 9, 1978 Federal 
District Judge June Green of the United States 
District Court for the District of Columbia 
issued a Temporary Restraining Order against 
Aminex Resources Corporation (‘‘Aminex’), 
Jerome Matusow (“Matusow”), Irwin Hyman 
(“‘Hyman’’), Multi-Spectrum Corporation 
(‘‘Multi-Spectrum”), The Mady Consulting 
Corporation (‘‘Mady’’), Diwin Associates, Inc. 
(““Diwin’) and Ekenco, Inc., a New York 
corporation (‘Ekenco NY”). This order 
temporarily restrains and enjoins the defendants, 
variously, from further violations of Sections 
10(b) (anti-fraud), 13(a)(reporting) and 13(b)(2) 
(accountability) of the Securities Exchange Act 
of 1934 (‘Exchange Act’) and rules thereunder. 
The order further freezes the assets of the de- 
fendants, appoints a temporary receiver for 
Aminex places the Aminex stock beneficially 
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AMINEX RESOURCES CORP., ET... 


owned by Defendant Matusow in trust and calls 
for an accounting of the assets and liabilities of 
Aminex. 


The temporary restraining order was issued after 
the Commission filed a civil injunctive action 
aginst the defendants variously alleged violations 
of Sections 10(b), 13(a) and 13(b)(2) of the 
Exchange Act and Rules thereunder. The 
Commission’s complaint alleged that during the 
period from at least October 1976 to the 
present the defendants and others have variously 
engaged in schemes, undisclosed to Aminex’s 
shareholders or to the public, to misappropriate 
and divert the assets of Aminex. Pursuant to 
such schemes these defendants to date have 
misappropriated and diverted at least $1.24 
million of corporate assets. Defendants disguised 
these misappropriations by means of false and 
improper accounting in the books and records 
of Aminex. In furtherance of this scheme, 
Aminex filed false and misleading annual and 
quarterly reports with the Commission, which 
reports failed to disclose the misappropriations 
and diversions and falsely stated the financial 
condition of the company. 


The Commission wishes to acknowledge the 
cooperation of various’ state securities 
commissions in connection with the investigation 
of this matter, including the Securities Division 
of the Kentucky Department of Banking and 
Securities, Jack Bunnell, Director. 





Litigation Release No. 8317/March 13, 1978 


Harold M. Fong, United States Attorney for the 
District of Hawaii; Gerald E. Boltz, Regional 
Administrator, Los Angeles Regional Office; and 
Leonard HH. Rossen, Associate Regional 
Administrator, San Francisco Branch Office, 
announced that on December 1, 1977, Gary L. 
DiGirolamo (‘‘DiGirolamo’’) was indicted by a 
Federal Grand Jury in Honolulu, Hawaii for 50 
counts of securities fraud, wire fraud, mail 
fraud, and the interstate transportation of a 
security knowing the same to have been taken 
by fraud. The’ indictment charges _ that 
DiGirolamo, through Capital Underwriters, Inc. 
(“CU”) and other corporations and_ entities, 
engaged in a scheme, device, and artifice to 
defraud in the offer and sale of limited 
partnership interests to the public. 





The indictment alleges, among other things, that 
approximately $7,650,000 was raised from 
about 500 investors to provide initial capital for 
developers to build condominium projects in 
Hawaii and elsewhere; that DiGirolamo caused 
CU to sell interests for projects it did not have; 
that excess funds were raised; that about 65% 
of the funds raised were not paid to developers; 
and that DiGirolamo misapplied approximately 
$1,400,000 which was described on CU's books 
as “advances”. 


The indictment further alleges that DiGirolamo 
fraudulently sold limited partnership interests of 
at least $250,000 after he and three of his 
corporations were enjoined, in an action brought 
by the United States Securities and Exchange 
Commission, in September, 1975 by the United 
States District Court for the District of Hawaii 
from violations of the registration and anti-fraud 
provisions of the federal securities laws and a 
special master was appointed for the 
corporations and that he failed to account for 
these funds to the special master. 


The staff of the Commission acknowledges the 
substantial assistance of the United States Postal 
Inspection Service in the investigation of this 
matter. 





Litigation Release No. 8318/March 13, 1978 


SEC v. CORTES RANDELL, et al. 
(E.D. Va., Civil Action No. 77-872-A) 


Paul F. Leonard, Administrator of the 
Washington Regional Office, announced that on 
March 3, 1978, Judge Oren R. Lewis, of the 
United States District Court for the Eastern 
District of Virginia, entered an order dismissing 
the Commission’s civil injunctive action against 
defendant John B. Mumford. 


For further information, see Litigation Release 
Nos. 8212 and 8251. 





Litigation Release No. 8319/March 13, 1978 


SEC v. FIVE STAR COAL COMPANY, INC. et. al. 
(S.D. Ohio Civil Action No. C-2-77-832) 


The Securities and Exchange Commission 
announced today that on February 23, 1978, 
Judge Robert M. Duncan entered Final 
Judgments of Permanent Injunction against the 
defendants William W. White, formerly Chairman 
of the Board and Chief Executive Officer of 
Five Star Coal Company, Inc. (“Five Star’’), 
William O. Northup, formerly 
Secretary/Treasurer of Five Star, and William L. 
Shader, Jerry H. Schwartz and Herbert 
Biederman, formerly officers, directors and 
controlling stockholders of Five Star’s 
predecessor company Lehigh Precision 
Manufacturing Company, Inc. These five 
defendants consented to the entry of the 
injunctions without admitting or denying the 
allegations in the Commission’s complaint. 


The injunctions, among. other _ things, 
permanently enjoin the defendants White and 
Northup from selling or offering for sale 
unregistered securities of Five Star, or any other 
issuer. The injunctions also enjoin White, 
Northup, Shader, Schwartz and Biederman from 
making materially false or misleading statements, 
including omissions of material facts, in 
connection with offers, purchases or sales of 
any securities. 


The Court also ordered ancillary relief with 
respect to the defendants Shader, Schwartz and 
Biederman by requiring them to make an offer 
of $0.23 per share to all public shareholders of 
Five Star of record as of October 28, 1976. 
This offer is based upon the book value of 
assets withdrawn from Five Star by Shader, 
Biederman and Schwartz for inadequate 
consideration. 





Litigation Release No. 8320/March 14, 1978 


S.E.C. v. LAWRENCE PESKA ASSOCIATES, 
INC., et. al. 
(S.D. Fla., Civil Action No. 77-2436-CIV-CA) 


Jule B. Greene, Administrator of the Atlanta 


Regional Office, and William Nortman, Associate 
Regional Administrator of the Miami Branch 


SEC DOCKET/497 





Office of the Securities and Exchange 
Commission (‘‘Commission’’) announced that on 
February 28, 1978 the Honorable C. Clyde 
Atkins, Chief Judge, United States District 
Court for the Southern District of Florida, 
entered an Order of Permanent Injunction 
enjoining Lawrence Peska_ (‘‘Peska’’) from 
further violations of the registration and 
anit-fraud provisions of the federal securities 
laws. This Order was based on the consent of 
Peska, without admitting or denying any of the 
allegations in the Commission’s complaint. In 
addition to the Injunction, Peska was ordered to 
advise any persons to whom he offers or sells 
an invention development or _ invention 
marketing program the contents of the Court's 
Order. 


On January 1978 Lawrence Peska 
Associates, Inc. (“LPA’’) was adjudicated 
bankrupt in the United States District Court for 
the Southern District of New York. At that 
time J. M. Halpert was appointed trustee in 
bankruptcy. Mr. Halpert’s address is 11 Park 
Place, New York, New York. 


18, 


On September 26, 1977, the Commission 
obtained a Preliminary Injunction against LPA. 
The Commission’s complaint generally alleged 
that the defendants offered and sold securities 
in the form of investment contracts relating to 
an invention development program whereby 
amateur inventors were offered, for a fee in 
excess of $1,000, a program for the evaluation, 
development, patenting and promotion of the 
inventor’s invention. The complaint further 
alleged that inventors were solicited through 
advertisements placed in newspapers to partici- 
pate in two inter-related programs. 


Under these programs, it was alleged, LPA 
undertook to, among other things, research for 
prior U.S. patents relating to the invention, and 
make a “Confidential Analysis” which would 
reflect the size of the market which would be 
available to the inventor; develop and/or refine 
the invention; introduce the invention to 
industry by contacting a substantial number of 
prospective manufacturers who _ purportedly 
notified LPA of their interest in acquiring new 
products, for either the sale of the invention, or 
licensing on a royalty basis; establish a campaign 
to publicize the invention, and actively negotiate 
with manutacturers expressing an interest in 
acquiring rights to the invention. Under LPA's 
programs, once the inventor entered into an 
agreement with LPA, the inventor was not 
required to expend any further efforts in 
connection with the development and marketing 
of his invention. 
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The Commission’s complaint further alleged that 
approximately 4,000 plus inventors who have 
gone to LPA with an undeveloped idea, and 
participated in LPA’s programs, none received 
more money from the licensing or sale of their 
inventions than was paid to LPA for its fees. 
Inventors are not advised of this low success 
rate, and LPA has omitted other material facts 
in the sale of its programs, including the quality 
and nature of services actually provided, and the 
nature of endorsements purportedly made on its 
behalf. 


For further information see Litigation Release 
Nos. 8085/August 8, 1977 and 8139/October 3, 
1977. 





Litigation Release 8321/March 14, 1978 


UNITED STATES v. R. J. ALLEN, et al. 
($:0.  Fis.,. Criminal Action 
77-6010-CR-SMA) 


No. 


J. V. Eskenazi, United States Attorney for the 
Southern District of Florida, Jule B. Greene, 
Administrator of the Atlanta Regional Office, 


and William Nortman, Associate Regional 
Administrator of the Miami Branch Office of 
the Securities and Exchange Commission 
(‘Commission’) announced that James W. 
Brewer (‘‘Brewer’’) was tried and convicted of 
violations of the federal mail fraud, securities, 
and conspiracy statutes arising out of the 
fraudulent sales and non-delivery of Industrial 
Development Revenue Bonds through R. J. 
Allen & Associates, Inc., formerly known as 
Alexander & Allen, a municipal bond 
broker/dealer located in Ft. Lauderdale, Florida. 


On March 3, 1978, the Honorable Sidney M. 
Aronovitz, United States District Judge for the 
Southern District of Florida sentenced Brewer 
to eighteen (18) months on eleven (11) counts 
of the indictment charging mail fraud, eighteen 
(18) months on one (1) count of the 
indictment charging securities fraud, and 
eighteen (18) months on one count of 
conspiracy. The’ sentences are to run 
concurrently. 


The indictment charged that Brewer, treasurer 
of R. J. Allen & Associates, Inc., and others, 
engaged in a scheme to fraudulently induce 





investors to purchase Industrial Development 
Revenue Bonds by misrepresentations and by 
failure to disclose material facts relative to the 
risks associated with repayment of the bonds. 
The scheme resulted in over 100 _ investors 
purchasing bonds, among them _ seven (7) 
returning prisoners of war from Vietnam. The 
total estimated public loss approximates $4 
million. 


Previously, the Commission filed a complaint, 
entitled Securities and Exchange Commission v. 
R. J. Allen & Associates, Inc., in the United 
States District Court for the Southern District 
of Florida, seeking to enjoin the defendants 
from further violations of the anti-fraud 
provisions of the federal securities laws, and for 
an order of disgorgement. After trial, the 
defendants were enjoined from further violations 
of Section 17(a) of the Securities Act of 1933, 
Section 10(b) of the Securities Exchange Act of 
1934, and Rule 10b-5 thereunder, and the 
corporation and other defendants, jointly and 
severally, were ordered to disgorge the full 
amount received from the sale of Industrial 
Development Revenue Bonds from August 14, 
1972 through September 30, 1974. See, 
Securities and Exchange Commission v. R. J. 
Allen & Associates, Inc., 386 F. Supp. 866 
(S.D. Fla., 1974). 


For further information see Litigation Release 
Nos. 6653, 6574 and 8109. 





Litigation Release No. 8322/March 14, 1978 


SEC v. LOREN J. BERMAN 
(C.D. CAL.) 
(CV-78-906-LEW) 


The Securities and Exchange Commission 
announced today the filing of a complaint in 
the U.S. District Court in the Central District of 
California seeking to enjoin Loren J. Berman of 
Santa Monica, California from further violations 
of various provisions of the federal securities 
laws. 


The complaint alleges that Berman devised and 


perpetrated a scheme to purchase and sell 
Triton Oil and Gas Corporation securities 
without placing at risk any of his personal 


funds by purchasing the stock through an 
account at one broker while simultaneously 
selling such shares through accounts at two 
other brokers and then paid for the purchases 
by causing the purchasing broker to deliver the 
shares through intermediary banks to the selling 
brokers, who in turn paid for the delivered 
shares with proceeds derived from the sale 
therof. Berman opened accounts at _ three 
brokerage firms by using assumed and fictitious 
names, providing false and_ misleading 
information and omitting to provide material 
information to such brokers in connection with 
his purchases and sales of Triton common 
stock in violation of Section 10(b) of the 
Securities Exchange Act of 1934 and Rule 
10b-5 thereunder. 


The complaint also alleges that Berman wilfully 
and intentionally obtained, received and enjoyed 
the beneficial use of credit from brokers for the 
purpose of purchasing or carrying’ Triton 
common stock in violation of Section 7(f) of 
the Securities Exchange Act of 1934 and 
Regulation X promulgated thereunder by the 
Board of Governors of the Federal Reserve 
System. 





Litigation Release No. 8323/March 14, 1978 


US v. GEOFFREY H. STEINEMANN, et al. 
77 Criminal 589, S.D.N.Y. 


William D. Moran, Administrator of the New 
York Regional Office of the Securities and 
Exchange Commission (“Commission”), and 
Robert B. Fiske, Jr., United States Attorney for 
the Southern District of New York, announced 
that on October 26, 1977 and December 16, 
1977, respectively, Gabriel T. Podlofsky 
(‘‘Podlofsky”) and Geoffrey H. Steinemann 
(““Steinemann”) each pleaded guilty to one 
count of a _ three count indictment. The 
indictment, returned on August 9, 1977, 
charged them with violations of the anti-fraud 
provisions of the Securities Act of 1933 and the 
Securities Exchange Act of 1934 in connection 
with a $1,900,000 secondary public offering of 
the securities of Airways Enterprises, Inc. (See 
Litigation Release No. 8099) The indictment 
was dismissed against Jonas Aircraft and Arms 
Co., Steinemann’s employer, by agreement of 
the parties. 
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On January 26, 1978, the Honorable Richard 
Owen sentenced Podlofsky on to a one year 
prison term, execution of which was suspended, 
and the defendant was placed on unsupervised 
probation for a period of one year. On January 
27, 1978, Steinemann was sentenced to a two 
year prison term, thirty days of which required 
confinement in a jail type institution. Execution 
of the remainder of the sentence was suspended 
and the defendant was placed on probation for 
that period. In addition, Steinemann was fined 
$10,000. 


In a prior related criminal action, Podlofsky 
pleaded guilty, on September 14, 1976, to two 
counts of a thrity-two count indictment 
charging him with conspiracy to violate the 
federal securities and mail fraud statutes as well 
as the laws prohibiting the filing of false 
statements in securing loans from _ federally 
insured banks. On November 11, 1976, 
Podlofsky was sentenced to a two year prison 
term on each of the two counts, the sentences 
to run concurrently; execution of the sentence 
was suspended and the defendant was placed on 
probation for a two year period. In addition, 
Podlofsky was fined $20,000. (See Litigation 
Release No. 7562). 

civil 


In a_ related 


action brought by the 


Commission, Podlofsky consented to the entry 
of a judgment permanently enjoining him from 


further violations of the anti-fraud, reporting, 
and proxy provisions of the federal securities 
laws. SEC v. Airways Enterprises, Inc., 75 Civ. 
2635 (S.D.N.Y.). (See Litigation Release Nos. 
6926 and 6994). 





Litigation Release No. 8324/March 14, 1978 


UNITED STATES v. MARVIN MAULTASCH 
AND 


RICHARD D. REDDOCK 
78 Cr. 119 (S.D.N.Y.) 


William D. Moran, Administrator of the New 
York Regional Office of the Securities and 
Exchange Commission (“‘Commission’’) and 
Robert B. Fiske, Jr., United States Attorney for 
the Southern District of New York, announced 
that on February 21, 1978, a federal grand jury 
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in Manhattan returned a four count indictment 
charging Marvin Maultasch (‘‘Maultasch’’) and 
Richard D. Reddock (‘‘Reddock’’) each with 
two counts of false testimony under oath (Title 
18, United States Code, Section 1621) in 
connection with an investigation conducted by 
the Commission. 


The indictment alleges that in 1973 both 
Maultasch and Reddock testified under oath in 
respect of a Commission investigation into the 
business dealings of Galaxy Fund, Inc., a 
registered investment company, Galaxy 
Management Corporation, a registered investment 
adviser, Galaxy Group, lInc., the corporate 
parent of the adviser, and S. J. Salmon and Co., 
Inc. a registered broker-dealer. The indictment 
charges that Maultasch and Reddock testified 
falsely concerning: (i) whether any agreement or 
understanding existed between the Galaxy 
Group or its officers and S. J. Salmon or its 
officers that, in return for S. J. Salmon 
underwriting the public offering of the shares of 
Galaxy Group, Galaxy Fund would purchase 
publicly traded shares of other corporations 
underwritten or traded by S. J. Salmon; (ii) 
whether there had been any discussions between 
Galaxy Group or its officers and S. J. Salmon 
or its officer, or others, concerning such 
agreement or understanding; and (iii) whether 
Maultasch or Reddock were possessed of a 
beneficial interest in any customer accounts in 
either their own names or the names of 
another, at S. J. Salmon, and that such matters 
were material to the Commission’s investigation. 





Litigation Release No. 8325/March 14, 1978 


UNITED STATES v. LARRY L. STEVENS aka 
FRANK GOODMAN 
(W.D. Wa. No. CR-77-325M) 


John C. Merkel, United States Attorney for the 
Western District of Washington, and Jack H. 
‘Bookey, Administrator of the Seattle Regional 
Office, announced that on March 2, 1978, Larry 
L. Stevens, aka Frank Goodman, pled guilty to 
two counts of bankruptcy fraud at Seattle, 
Washington before the Honorable Walter T. 
McGovern, United States District Judge. 





The indictment against Stevens was filed on 
October 5, 1977, and charged ten counts of 
securities fraud, fourteen counts of mail fraud 
and fifteen counts of bankruptcy fraud. The 
alleged criminal violations occurred in 
connection with the sale of promissory notes 
and investment contracts of North Western 
Mortgage Investors Corporation of Seattle, 
Washington and in connection with the Chapter 
X Reorganization proceeding of said 
corporation. (Originally filed as a Chapter XI 
Arrangement.) The corporation, while under the 
control of the defendant, raised in excess of 
$6,000,000 from over 1,700 investors from 
1966 to 1973. The plea of guilty was entered 
four days prior to the commencement of the 
trial which was expected to last from four to 
eight weeks and for which the government had 
subpoenaed in excess of 100 witnesses. Judge 
McGovern ordered a pre-sentence report and has 
set March 28, 1978 as the date of sentencing. 


For further information, see Litigation Release 
Nos. 8176 and 4010. 





Litigation Release No. 8326/March 14, 1978 


UNITED STATES v. JOHN A. KAYE, et al. 


(U.S.D.C. for the W.D. of Ky., Criminal No. 
77-00087-L) 


Paul F. Leonard, Administrator of the 
Washington Regional Office, and Albert Jones, 
United States Attorney for the Western District 
of Kentucky announced that on March 7, 1978, 
subsequent to a trial of approximately five 
weeks’ duration, a jury of the U.S. District 
Court for the Western District of Kentucky 
convicted John A. Kaye of Parkersburg, West 
Virginia, formerly from Marietta, Ohio, and 
John B. Calandrella of Attleboro, Massachusetts, 
on each count of a three count indictment. 
Kaye, former chief executive officer of Globe 
Natural Gas Company, and Calandrella, former 
executive vice-president of Bannon International, 
Inc., were each found guilty of participation in a 
conspiracy to defraud banks in Ohio, West Vir- 
ginia, and Kentucky, by means of false financial 
statements relating to the acquisition of certain 
coal properties. In addition, the defendants were 
convicted of wire fraud violations. The defendants 
were sentenced the same day by the Honorable 


Charles M. Allen, U.S. District Court Judge, to ten 
years imprisonment. Two other defendants in this 
matter, Phillip Karl Kitzer, Jr., of Ellendale, 
Minnesota, and Carl Thomas Bannon, Jr., a/k/a 
Thomas Carl Bannon of Boston, Massachusetts, 
had entered pleas of guilty prior to the commence- 
ment of the trial and will be sentenced pursuant to 
plea agreements. Kitzer will be sentenced to a total 
of ten years imprisonment and Bannon will be 
sentenced to five years imprisonment to be served 
consecutively to seven years he is now serving for 
other offenses for a total of twelve years. 


The conspiracy and fraudulent scheme utilized 
by the defendants involved the use of an 
“off-shore” financial institution, Seven Oak 
Finance Limited of Kent, England, as a source 
of overvalued securities including letters of 
credit and certificates of deposit. Through the 
use of telex, telegram, and  mailgram 
communications, financial commitments of 
varying amounts were represented as having 
been extended to Globe Natural Gas Company, 
Marietta, Ohio, through Bannon International, 
Inc., Boston, Massachusetts, as broker for Seven 
Oak Finance Limited. These overvalued letters 
of credit and certificates of deposit were offered 
as collateral to federally insured banks 
throughout the United States in order to 
influence such banks to make loans, extend 
credit, and defer action. The case was 
investigated by the Federal Bureau of 
Investigation, Scotland Yard, State of West 
Virginia Auditor's Office, and the staff of the 
Washington Regional Office. 


Mr. Kaye and Globe Natural Gas Company were 
previously permanently enjoined from further 
violations of the federal securities laws in a 
related civil injunctive proceeding instituted by 
the Commission on October 4, 1977. SEC v. 
Globe Natural Gas Company, et al., Civil Action 
No. 77-2447-CH (S.D.W.Va.). (For further 
information see Litigation Release No. 8184). 





Litigation Release No. 8327/March 14, 1978 


UNITED STATES OF AMERICA v. RAYMOND 
K. HORTON 
(S.D. TEX.) (H-78-41) 
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Richard M. Hewitt, Administrator of the Fort 
Worth Regional Office of the Securities and 
Exchange Commission, and J. A. (Tony) 
Canales, United States Attorney for the 
Southern District of Texas, announced today 
that on March 7, 1978, a federal grand jury at 
Houston, Texas, returned a 14 count indictment 
against Raymond K. Horton, Midland, Texas, 
charging mail fraud and wire fraud. 


The indictment alleges that in 1972 and 1973, 
through a_ series of transactions employing 
nominees and corporations controlled by him, 
Horton defrauded Alison Mortgage Investment 
Trust, Los Angeles, California, in connection 
with a $2,700,000 loan obtained to purchase 31 
acres of land located near Greespoint Mall in 
north Houston. 


The indictment further alleges that Horton 
personally received more than $400,000 from 
the loan proceeds which he utilized for his own 
benefit. 





Litigation Release No. 8328/March 14, 1978 


SEC v. BOOKKEEPERS, LTD., et al. 
(C.D. CA CV-78-905-AAH) 


Gerald E. Boltz, Administrator of the Los 
Angeles Regional Office of the Securities and 
Exchange Commission, announced that on 
March 9, 1978, the Commission filed a 
complaint in the United States District Court in 
Los Angeles, California, seeking to enjoin 
Bookkeepers, Ltd. (Bookkeepers), of Ontario, 
California; Walter Wencke (Wencke), of Rancho 
Sante Fe, California; Joseph Margala (Margala), 
of Upland, California; and Jerry Whitley 
(Whitley), of Whittier, California from further 
violations of the registration and anti-fraud 
provisions of the Federal securities laws. The 
Commission’s complaint also seeks further 
equitable relief in the form of a court-appointed 
otticer to preserve and manage the interests of 
Bookkeepers and _ its former minority 
shareholders; and disgorgement by the individual 
defendants. 


The complaint alleged that Wencke, Margala and 
Whitley engaged in a fraudulent scheme to 
reduce the number of Bookkeepers’ shareholders 
from over 800 to approximately 25 by 
dissemination of false and _ misleading 
Bookkeepers financial statements, two reverse 
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stock splits (with fractional share repurchase) 
without notice to shareholders, and the sale ot 
illegally issued Bookkeepers’ common stock to 
Margala, Whitley and two Wencke controlled 
corporations with funds advanced by a 
Bookkeepers subsidiary. The complaint also 
alleged that in furtherance of the fraudulant 
scheme, the defendants failed to _ register 
Bookkeepers with the Commission in an effort 
to evade the filing and disclosure requirements 
of the Federal securities laws. 





Litigation Release No. 8329/March 14, 1978 


U.S. v. DONALD F. HOYT 
(U.S.D.C. E.D. Mich. Criminal No. 8-80112) 


James K. Robinson, United States Attorney for 
the Eastern District of Michigan, and William D. 
Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission, announced that on March 8, 1978, 
a federal grand jury in Detroit, Michigan 
returned a 9-count indictment charging Donald 
F. Hoyt (Hoyt) of Utica, Michigan with 3 
counts of embezzlement of money from a 
federally insured credit union; 3 counts of 
making false entries in the books and records of 
a federally insured credit union; and 3 counts 
of securities fraud. 


The indictment charges from about January, 
1975 to about January, 1978, Hoyt was the 
general manager of the Macomb County School 
Employees Credit Union, in charge of the credit 
union’s investment program; and that Hoyt was 
also a general partner in the brokerage firm of 
Manley, Bennet, McDonald & Company, a 
member firm of the New York Stock Exchange. 
The indictment further charges that from about 
January 23, 1975 to about November 2, 1977, 
Hoyt would cause checks to be drawn on the 
credit union account for the purpose of 
investments in United States Government 
securities, and would cause the credit union 
records to reflect that the proceeds of the 
checks were used to purchase such securities. 
However, according to the indictment, the 
checks were deposited into seven other accounts 
at the brokerage firm and the funds were used 
by Hoyt to purchase stock and other securities. 
The indictment further charges that during the 
above period of time (January, 1975 to about 
November, 1977), Hoyt embezzled, misapplied 
and converted a total of $2,131,000 of credit 
union funds to his own use and benefit. 





Hoyt was arraigned on the charges on March 9, 
1978 in the United States District Court at 
Detroit. Pleas of not guilty to all the charges 
were entered for Hoyt. The indictment was the 
result of a joint investigation by the Federal 
Bureau of Investigation; the United States 
Attorney’s office in Detroit; the State of 
Michigan Financial Institutions Bureau; the 
Michigan Securities Bureau; and the Detroit 
Branch Office of the Commission. 





Litigation Release No. 8330/March 14, 1978 


SEC v. TEXAS INTERNATIONAL COMPANY 
N.D. Illinois, Civil Action No. 78-C-847 


William D. Goldsberry, Administrator of the 
Chicago Regional Office of the Securities and 
Exchange Commission, announced that on 
March 7, 1978, the Commission filed a 
complaint in United States District Court for 
the Northern District of Illinois, seeking to 
enjoin Texas International Company, Oklahoma 
City, Oklahoma, from violating certain of the 
anti-fraud provisions and filing provisions of the 
Federal securities laws, in connection with the 
tender by Texas International Company for 
certain claims which are exchangeable for stock 
of Phoenix Resources Company, a reorganized 
company, formerly known as King Resources 
Company. 


The Commission’s complaint alleged that 
pursuant to a plan of reorganization of King 
Resources Company, certain securities fraud 
claims of security holders of King Resources are 
to be satisfied by the issuance of Class A and 
Class B stock of Phoenix Resources, the 
reorganized company. The complaint further 
alleged that commencing in December, 1977, 
Texas International Company made a_ cash 
tender offer for the above mentioned claims, 
which claims are to be satisfied by the issuance 
of the aforementioned Class A and Class B 
stock of Phoenix Resources Company. The 
complaint alleged that Texas _ International 
Company made no filing with the Commission 
for such tender offer as required by Section 
14(d) of the Securities Exchange Act of 1934. 


In addition the complaint alleged violations of 
the anti-fraud provisions of the Exchange Act, 


in connection with the cash tender offer 
(Sections 10(b) and 14(e) of the Exchange Act 
and Rule 10b-5 thereunder). The complaint 
alleged that Texas’ International made 


misrepresentations and omissions of material 
facts concerning, among other things, the 
comparability between the amount of cash paid 
per share of stock to the senior creditors and 
trade creditors and that offered to the security 
holders of King Resources; the value per share of 
each class of stock to be issued under the plan; 
the present and future financial condition of 
Phoenix Resources; the value of King Resources’ 
producing and non-producing assets; appeals to 
the U.S. Court of Appeals from the 
reorganization court’s determination of the 
amount of value of King Resources and the 
fairness of the conversion right of Class A stock 
of Phoenix Resources; and the market “bid” 
and “‘ask’”’ prices of Class B stock of Phoenix 
Resources prior to the tender offer and _ its 
comparability to the cash tender offer on a per 
share basis. 





Litigation Release No. 8331/March 14, 1978 


STATE OF ALABAMA v. TYRONE P. GRAY 
(C.C.-77-950) 


Thomas L. Krebs, Director of the Alabama 
State Securities Commission and Jule B. Greene, 
Administrator of the Atlanta Regional Office of 
the Securities and Exchange Commission 
announced that Tyrone P. Gray, of 
Montgomery, Alabama, was found guilty on 
State charges of securities fraud by a 
Montgomery County, Alabama Circuit Court 
Jury on February 14, 1978. Gray was found to 
have defrauded the public in connection with 
the offer and sale of common stock in the 
United Memorial National Bank (In 
Organization). 


On March 6, 1976, Gray was sentenced to a 
term of three years imprisonment, with two of 
the three years incarceration being suspended 
provided that immediately after one year ot 
incarceration Gray seeks employment and begins 
restitution of investors’ monies. State charges 
for the sale of unregistered securities and 
embezzlement still remain against Gray. 


The Bank was proposed as a memorial to 
Martin Luther King, Jr., Robert Kennedy, and 
John F. Kennedy, apparently as an inducement 
to attract Black investors. Gray’s arrest and 
conviction came as ai result of a joint 
investigation conducted by the Alabama 


SEC DOCKET/503 





Securities Commission and the Atlanta Regional 
Office. 


For further information see Litigation Release 
No. 8211. 





Litigation Release No. 8332/March 14, 1978 


U.S. v. GEORGE MARISCAL 
(USDC, Arizona CR-78-80) 


First Assistant United States 
Attorney for the District of Arizona, and 
Robert H. Davenport, Administrator of the 
Denver Regional Office of the Securities and 
Exchange Commission, today announced that on 
March 9, 1978, a Federal Grand jury returned a 
23 count indictment charging George Mariscal 
(‘‘Mariscal”) of Phoenix, Arizona with various 
counts of interstate transportation of securities 
obtained by fraud and mail fraud in connection 
with a $1,200,000 industrial revenue bond issue 
in the name of the City of Los Cruces, New 
Mexico (‘‘City’’). 


Morton  Sitver, 


The indictment charges, among other things, 
that from on or about May 2, 1972 and 
continuing to on or about December 31, 1975, 
Mariscal devised a scheme to defraud whereby 
he made various fraudulent representations to 
induce City to lend its name to an industrial 
revenue bond offering for the construction of a 
hydroponic agriculture plant to be leased and 
operated by Toltec Agri-Nomics, Inc. (“‘Toltec’’), 
an. Arizona _ corporation which Mariscal 
controlled. The indictment further charges that, 
as a part of the scheme to defraud, Mariscal 
would and did, by fraudulent representations to 
the trustee, Security Trust Co. of Albuquerque, 
New Mexico, obtain disbursement checks 
payable to Toltec following Mariscal’s 
presentation to Security of requisitions for 
payment of plant construction expenses. The 
indictment charges that Mariscal diverted 
substantial amounts of the monies so obtained 
to his own use and benefit. 





Litigation Release No. 8333/March 15, 1978 


SEC v. PETER J. BONASTIA, et al. 
(U.S.D.C. New Jersey, Civil Action No. 78-496) 


Paul F. Leonard, 
Washington Regional 


the 
and Thomas H. 


Administrator of 
Office, 
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Monahan, Assistant Administrator of the 
Philadelphia Branch Office of the Securities and 
Exchange Commission, announced that on 
March 13, 1978, the Commission filed a 
complaint in the United States District Court 
for the District of New Jersey charging Peter J. 
Bonastia (‘‘Bonastia’’), Thomas C. Gaffney 
(‘Gaffney’), Terrence C. Madden (‘‘Madden’’), 
Monte Craviss (‘‘Craviss’’), John T. Heine 
(“Heine”), Robert A. Petrallia (‘‘Petrallia’’), 
Robert Turk (“Turk”), Robert DiConsiglio 
(“DiConsiglio”), Lawrence J. Stern (‘Stern’’) 
and Barry Simner (“‘Simner’’) with violations of 
the registration and anit-fraud provisions of the 
federal securities laws. The complaint also 
sought a _ permanent’ injunction enjoining 
Bonastia, Gaffney, Madden and Craviss from 
aiding and abetting violations of the customer 
protection rule and the financial responsibility 
requirements under the Securities Exchange Act 
of 1934. 


The complaint alleges that the defendants 
violated the registration and anti-fraud provisions 
of the federal securities laws in connection with 
the offer and sale of securities in the form of 
interests in approximately 88 limited 
partnerships syndicated by The IES Management 
Group, Inc. (‘‘Registrant’’), a wholly-owned 
subsidiary of Investors Economic Systems, Inc. 
(“IES”). In excess of $40,000,000 was raised 
from at least 3,500 investors in the partnerships. 
The Complaint alleges that numerous false 
statements were made and material omissions 
occurred concerning, among other things, the 
failure to purchase’ thirteen partnership 
properties for which sufficient funds had been 
raised; the application of investor proceeds 
which were deposited in commingled accounts 
contrary to representations contained in the 
offering memoranda; the net worth of 
Westwood, Inc. (“Westwood”), a wholly-owned 
subsidiary of IES which acted as general partner 
in approximately 50 offerings; the disbursement 
of investor funds prior to the bona fide 
completion of partnership syndications; the 
assignment and sale of Westwood’s general 
partnership interest to investors without 
informing them of the potential liability they 
were assuming; the expansion of at least 25 
partnerships resulting in material modifications 
of their respective partnership agreements; the 
commingling and improper handling of funds of 
partnerships in which Westwood acted as general 
partner; and the _ distressed condition of 
partnership properties, including the fact that 
several were foreclosed upon and in need of 
substantial repairs. 





The complaint further alleges that from January 
1974 until at least January 1977, defendants 
Bonastia, Madden, Gaffney and Craviss aided 
and abetted several broker-dealer violations 
under the Exchange Act by _ reflecting in 
Registrant’s books at the end of each month: 
(1) the recognition of income all or part of 
Registrant's commission for each outstanding 
offering; and (2) the transfer of liabilities to 
1ES and/or Westwood, irrespective of whether 
51% of the units were subscribed for in a 
partnership. As a result, funds received from 
investors were disbursed as commissions to 
Registrant or payments to Westwood despite the 
representation in the offering memoranda that 
funds paid by investors would be held in a 
special account and not be disbursed by 
Registrant until at least 51% of the units were 
subscribed for in a partnership. 


The Commission also announced that Bonastia, 
Gaffney, Craviss, Heine, Petrallia, Turk, 
DiConsiglio, Stern and Simner consented to the 
entry of Final Judgments of Permanent 
Injunction by Consent enjoining them from 
further violations of the registration and 


anti-fraud provisions of the Securities Act and 
the anti-fraud provisions of the Exchange Act. 


In addition, the Final Judgments of Permanent 
Injunction by Consent entered against Bonastia, 
Gaffney and Craviss enjoined each of them from 
aiding and abetting further violations of the 
customer protection rule (Rule 15c2-4) and the 
financial responsibility requirements (Rule 
15c3-3) under the Exchange Act. The above 
defendants consented to the entry of the 
judgments without admitting or denying the 
allegations in the Commission’s complaint. 


The action is continuing with 


respect to 
defendant Madden. 


For further information see Litigation Release 
Nos. 7991 and 8145. 





Litigation Release No. 8334/March 15, 1978 


U.S. v. GEORGE A. MILANO 
(U.S.D.C. E.D. Va., Criminal No. 78-28-A) 


William B. Cummings, United States Attorney 
for the Eastern District of Virginia, Paul F. 


Leonard, Administrator of the Washington 
Regional Office of the Securities and Exchange 
Commission, and Robert H. Davenport, 
Administrator of the Denver Regional Office of 
the Commission, announced that on March 9, 
1978, George A. Milano (Milano) entered a plea 
of guilty in U.S. District Court for the Eastern 
District of Virginia, Alexandria Division, before 
Judge Richard B. Kellam, to a_ criminal 
information charging violation of the registration 
provisions of the Securities Act of 1933 
(Securities Act) through use of the mails to 
deliver after sale securities of Trade Passport 
Corporation (TPC) as to which no registration 
statement was in effect with the Commission. 


Milano, of Scottsdale, Arizona, was indicted on 
February 6, 1978 by a federal grand jury sitting 
in Alexandria, Virginia on two counts of 
securities fraud and five counts of mail fraud. 
The indictment, which was dismissed following 
entry of the guilty plea to violation of the 
registration provisions of the Securities Act, 
charged that beginning on or about June 24, 
1968, and continuing through on or about 
September 3, 1976, Milano utilized fraudulent 
representations and omissions concerning the 
financial condition of TPC and_ affiliated 
corporations (including TPC of D.C., TPC of 
Minnesota, TPC of Pennsylvania, TPC of 
Southern Wisconsin, TPC of Chicago, TPC of 
Detroit, and TPC of Ohio); their success in 
marketing passport cards (which entitled holders 
to discounts on _ cash_ purchases’ from 
participating merchants); and the safety of 
investments in TPC or its affiliated corporations, 
in connection with the offer and sale of TPC 
securities. The criminal information charged 
Milano with delivery after sale, by use of the 
mails, of a memorandum agreement constituting 
royalty rights to $.01 per $1,000 invested in 
TPC, for each passport card sold, and also 
providing for execution and delivery of a 6% 
interest-bearing promissory note. The criminal 
prosecution ot Milano” resulted’ from 
investigations conducted by both regional offices 
and the U.S. Attorney’s Office for the Eastern 
District of Virginia. 


Violation of the registration provisions of the 
Securities Act carries a penalty of up to five 
years’ imprisonment and/or a fine of up to 
$10,000. Sentencing will take place in several 
weeks, after completion of a _ presentencing 
report. For further information, see Litigation 
Release No. 8292. 
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Litigation Release No. 8335/March 15, 1978 


S.E.C. v. BASIC FOOD INDUSTRIES, INC., et. al. 
(United States District Court for the District of 
Columbia, Civil Action No. 77-1587) 


The SEC announced that Haitain Equities, S.A. 
(“HE”), Gilbert Pasquet (‘‘G. Pasquet’’) and 
Alix Pasquet (‘‘A. Pasquet’’) have entered into 
settlements with the Commission regarding a 
civil injunctive action filed on September 15, 
' 1977, in the United States District Court for 
the District of Columbia charging Basic Food 
Industries, Inc. (‘‘BFI’’), Allan H. Applestein 
(‘‘Applestein’), HE, G. Pasquet and A. Pasquet 
with violations of various provisions of the 
Federal securities laws. 


HE and the Pasquests, without admitting or 


denying the allegations, consented to be 
permanently enjoined from _ violating the 
anit-traud, reporting, stock ownership reporting 
and proxy provisions of the Federal securities 
laws. Additionally, the Pasquets agreed to be 
enjoined for a period of five (5) years from 
serving as an officer or director of BFI or any 


48106 


other issuer. The Pasquets and HE also agreed 
to correct filings made on Schedule 13D so as 
to make them accurate and complete. 


The Commission had charged in its Complaint 
that HE and the Pasquets had engaged in 
undisclosed transactions with Applestein who 
was then the controlling shareholder and 
Chairman of the Board of BFI. The Complaint 
further alleged that Applestein, with the 
assistance of HE, G. Pasquet and A. Pasquet, 
caused BFI to authorize advances to HE of over 
$95,000 without disclosing to BFI’s Board of 
Directors the nature and extent of Applestein’s 
personal business relationship with HE and the 
Pasquests. The Commission alleged that HE and 
the Pasquest concealed material filed with the 
Commission and disseminated to the public. 


The Commission had also charged that false 
statements were made in reports concerning the 
purported sale of his control block of BFI to 
HE and purported rescission of the sale; the 


Commission alleged that the transactions were 
shams. 
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